





CASES ARGUED AND DETERMINED 


Supreme ourt of Ajeornia, 


AT ATLANTA. 





JULY TERM, 1874. 


Paesent—HIRAM WARNER, Cater Justice. 
H. K. McCay, 
ROBERT P. TRIPPE, \ Juvees. 


Louisa S. Hooper, plaintiff in error, vs. Evan P. HowEtr, 
guardian, et al., defendants in error. 


1. The title to land in dispute between the widow, who claimed under 
the will of her father, and the guardian of her minor children, de- 
pended upon whether her husband had reduced the same to possession 
prior to his death, so as to cause his marital rights to attach: 

Held, that the brother of the widow, who was a nominal party to the 
record, was a competent witness to testify to facts showing a division 
of the estate of his father under which he also claimed, and to acts of 
ownership exercised by the husband, the land of the witness not being 
in controversy. 

2. Where, upon the death of a testator, his property in wild lands was 
divided between his legatees, one of whom was subsequently married, 
and her husband exercised acts of ownership over her interest in the 
said property by claiming it as his own and endeavoring to sell it: 

Held, that prior to the act of 1866, he acquired title to the same by vir- 
tue of his marital rights, and upon his death it passed to his heirs and 
not to his wife by survivorship. 

8. Where the testator died in 1838, and shortly thereafter his executor 
divided the personalty between his legatees, one of whom has been in 
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possession of his distributive share of the land for twenty-three years, 

the presumption is that the entire estate was distributed, and that each 

legatee received his or her share with the assent of the legal represen- 

tative. 

Administrators and executors. Witness. Husband and 
wife. Presumption. Before Judge Rice. Gwinnett Supe- 
rior Court. September Adjourned Term, 1873. 


When this case was up before this court on a former occasion, 
(see 50 Georgia Reports, 165,) the following was the evidence: 
Hiram Pittman died in 1838, in Gwinnett county, leaving a 
widow and four children, one of whom, Louisa 8. Pittman, 
afterwards Green, now Hooper, is the plaintiff in error here. 
Emily Pittman, one of the heirs-at-law of Hiram Pittman, 
died in the year 1850, intestate, without issue, having never 
married. In the year 1854, Louisa S. Pittman intermarried 
with W. A. Green, (then eighteen years of age,) of Fulton 
county. By this marriage there were four children. W. A. 
Green died in 1859, and in 1869 his widow, the said Louisa 
S., intermarried with W. R. Hooper, her present husband, by 
whom she has two children. Besides other property, Hiram 
Pittman left about two thousand acres of land in Gwinnett 
county. The interest of the said Louisa S. in these lands, as 
one of the heirs-at-law of Hiram Pittman, is the subject of 
this controversy. C.C. Green and W. A. Wilson adminis- 
tered on the estate of W. A. Green and were discharged with- 
out having done anything with the lands, except that one of 
the administrators once went to Gwinnett and looked at 
them. John M. Pittman, one-of claimant’s brothers, gave 
the other administrator some papers relating to the same, show- 
ing title in Hiram Pittman. Thewidow of W. A. Green, the 
claimant, relinquished her dower in the “lands of her deceased 
husband,” without specifying what lands. In December, 1872, 
Evan P. Howell, guardian of the minor children of W. A. 
Green, the first husband of claimant, applied for an order to 
sell the undivided four-fifth interest of said minors in certain 
described lots of land in the county of Gwinnett, as part of 
the estate of W. A. Green, deceased. Louisa S. Hooper, the 
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mother of said children, filed her claim. The lots described 
in the application for the order of sale are numbers two hun- 
dred and eighty-nine, two hundred and ninety, half of lot 
two hundred and sixty-seven, a one-third interest in lot two 
hundred and thirty-eight, and a one-third interest in lot num- 
ber two hundred and fifty-nine, containing in all seven hun- 
dred and forty-two and two-thirds acres, which are a part of 
the two thousand acres left by Hiram Pittman. 

It appeared that the lands in controversy were wild lands, 
before and during all the time of the first coverture, were 
unenclosed and unoccupied. Upon this state of facts the court 
held, that the marriage cast the lands on W. A. Green, in 
1854, and on his death, in 1859, they went to his heirs, and 
not to his widow by survivorship. On a writ of error to this 
court, this ruling was reversed ; and on a new trial, had at the 
next September term of Gwinnett Superior Court, the guar- 
dian amended his application by striking out the share of 
Emily Pittman, to-wit: lots two hundred and thirty-eight 
and two hundred and thirty-nine; and by consent the plead- 
ings were further amended so as to make John M. Pittman 
a party plaintiff with the guardian. 

On this state of pleadings the parties again went to trial. 
The evidence was the same as before, except that relating to 
the alleged partition. On this subject, W. T. Hunnicutt, 
sworn by thie plaintiff, testified that he, Thomas P. Hudson, 
Mark Waits, Hiram R. Williams and Thomas H. Jones, 
were appointed commissioners to divide the lands, just 
after John Pittman came of age, about twenty-three years 
ago. All acted but Jones. All now dead but witness and 
Williams. They made a division by lot, and it was agreed 
among the commissioners that Hudson, who was county sur- 
veyor, should make a return of it. The witness had no per- 
sonal knowledge of his having done so. ‘This division was 
made at the old Pittman homestead. None of the heirs were 
present, and no notices served that witness knew of. The 
commissioners received their fees for their services from Judge 
Hutchins, the attorney who attended to it. In this division 





318 SUPREME COURT OF GEORGIA. 
Hooper vs. Howell et al. 


the lands in controversy fell to Louisa. Witness is able to 
state this clearly from having preserved a memorandum plat 
of it, made for him by Hudson, at his request, that he might 
show it to the heirs. He put this away behind his clock, be- 
tween the logs, where it was found about two years ago, when 
repairing his house. A commission was sent to witness to act 
as commissioner. It was from the inferior court, or court of 
ordinary. 

The testimony of this witness was objected to on the ground 
that the division could not be shown by parol, but must 
appear from the record; upon which Evan P. Howell testi- 
fied that the court-house and all the records of Gwinnett 
county were destroyed by fire; he had made full search, and 
could not find the record; upon which the court overruled 
the objection, and admitted the testimony as above given. 

John M. Pittman was sworn for the plaintiffs, and testified 
that when he came of age, he employed Judge Hutchins, who 
was the attorney of Dr. Hoyle, as guardian, to attend to hav- 
ing the land divided for witness, and witness paid him for his 
services. The land was divided by order of court, according 
to valuation. Louisa got more land in acres than witness— 
about twice as much in acres. Has no knowledge of the di- 
vision, except what he was told by the commissioners. Wit- 
ness was living at Decatur at the time, and shortly afterwards, 
now twenty-three years ago, he moved up, and took posses- 
sion of his part, and has lived there ever since. Soon after 
Green’s marriage with Louisa, he came up to Gwinnett to see 
about the lands. He left witness in charge of the land. He 
exercised ownership over the land ; and when asked what acts 
of ownership, the witness replied that he claimed it, and 
wanted to sell it to witness. Hiram Pittman left a will. The 
will gave the land to the children. Green and witness went 
together to the record and read the will. Soon after Hiram 
Pittman died, the executor, who was a brother of testator, 
came up from Columbia county, where he lived, and divided 
_ the personalty, but did nothing with the land. Witness did 
not give in the land in controversy for taxes as representing 
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Green. There were some old houses on the land built by the 
Indians, but no tenant in them or actual possession by any 
one in the life-time of Green. Lots two hundred and sixty- 
one and two hundred and sixty-five were no part of Hiram 
Pittman’s estate. He only had a mortgage on them, and they 
were not included in the division. 

The testimony of this witness as to all that took place be- 
tween him and Dr. Hoyle, and between him and W. A. 
Green, both being dead, was objeeted to. The objection was 
overruled, and the testimony admitted. 

The claimant put in evidence certain tax returns of W. A. 

Green, made in Fulton county, for the years 1858 and 1859, 
showing that he did not give in the lands in question for 
taxes. 
The court charged the jury, amongst other things, that 
there was a presumption of law in favor of the regularity of 
the proceedings, the court-house being burned, with all the 
records. That if there was a division of the lands under the 
law, then the part set apart to her, (Louisa,)-became hers in 
severalty. And further, that if there was such division, un- 
der the law, the land being wild land, vested in the husband, 
on marriage, without reduction to possession. 

The jury found for the plaintiffs. 

There was a motion for new trial on the grounds: 

Ist. Verdict strongly and decidedly contrary to evidence. 

2d. Because the court erred in admitting the testimony of 
John Pittman touching matters occurring between him. and 
Green, the latter being dead. 

3d. Because the court erred in charging as above set forth. 

The motion for new trial was overruled, and claimant ex- 
cepted. 


Hitiyer & Broruer; T. W. Hoover; N. L. Hurcurns, 
for plaintiff in error. 

John M. Pittman was not a competent witness: Code, sec. 
3854. John Pittman was a witness “in his own favor.” It 
is this that is made the test by the statute: Crenshaw vs. Rob- 





320 SUPREME COURT OF GEORGIA. 


Hooper vs. Howell et al. 


inson, 37 Ga., 118. The cause of action in issue and on trial 
was the alleged partition. John Pittman and the deceased, 
Green, were of opposite or adverse sides on that question: 
Perry vs. Hodnett, 38 Ga., 106. It is no reply that in this 
case the special fact exists that the testimony of Pittman tends 
to give the land to Green’s children and heirs rather than his 
widow. ‘The case is within the letter of the statate: Lati- 
mer vs. Sayre, 45 Ga., 472; Veal vs. Veal, 45 Ibid., 511. 
The testimony of Pittman seeks to set up something against 
. the act, character or estate of Green, which, if alive, he might 
have controverted: McCay, J., in Willingham vs. Smith, 48 
Ga., 584. John M. Pittman was-not only a party to the 
cause of action in issue and on trial, to-wit: the partition, but 
he was also a party to the record: Johnson vs. McCombs, 49 
Ga., 122. In order to defeat the wife’s right of survivorship, 
the husband must, during the coverture, have asserted his 
marital rights and dominion over the property by reducing it 
to actual possession: Bell vs. Bell, 1 Kelly, 637; Sayre and 
Sayre vs. Flournoy, adm’r, 3 Kelly, 449, 450; Stephens vs. 
Belle, 4 Ga., 323; Bishop on Law of Married Women, sec. 
71, and cases there cited; Corley vs. Corley, 22 Ga., 181; 
Chappell vs. Causey, 11 Ibid., 26; Lowe vs. Codey, 29 Ibid., 
117; 3 Kelly, 205; 5 Johnson’s Chancery R., 196; 1 Kelly, 
343; 9 Vesey, 174; 12 Lbid., 497; 42 Miss., 1; 30 Ga., 74. 


PeepLes & Howeii; CLark & Pace; T. M. PEEPuEs, 
for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that Howell, as guar- 
dian of the four minor children of W. A. Green, deceased, 
was proceeding to sell certain described lands, under an order 
of the ordinary for that purpose, as the property of said minor 
children, which said lands were claimed by Louisa S. Hooper, 
formerly Louisa S. Green, and widow of W. A. Green, de- 
ceased. On the trial of the claim case, the jury, under the 
charge of the court, found a verdict against the claimant. A 
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motion was made for a new trial on the several grounds set 
forth in the record, which was overruled by the court, and 
the claimant excepted. There are but two questions made by 
the record which it is necessary for us to consider: First, as 
to the competency of John M. Pittman to testify in the case, 
and second, whether the title to the land in controversy was 
the property of W. A. Green at the time of his death, by vir- 
tue of his marital rights, or whether the claimant, as his 
widow, was entitled to the land as the survivor of her de- 
ceased husband. 

1. Was Pittman a competent witness? Our evidence act 
declares where one of the original parties to the contract or 
cause of action in issue or on trial is dead, the other party 
shall not be admitted to testify in his own favor. The parties 
to the issue on trial in this case were the heirs-at-law of 
Green, his minor children, represented by their guardian, on 
the one side, and Mrs. Hooper, the claimant, on the other— 
all the parties being in life. It is true the minor children 
claim title to the land as the heirs-at-law of Green, their 
father, who is dead. Pittman was offered as a witness in 
support of the title of the heirs to their land, as well as in 
support of the title to his own land, which was not in con- 
troversy in the issue on trial. The witness was offered to 
prove a division of the estate of Hiram Pittman during the 
lifetime of Green; the witness and Green, the father of the 
minor children, having derived their title to the respective 
shares of land claimed by them under the last will and testa- 
ment of Hiram Pittman, deceased. In our judgment, the 
witness was competent to testify in favor of the minor chil- 
dren in the issue then on trial before the court. 

2. When this case was before this court on a former occa- 
sion, the facts were so imperfectly stated in the record then 
before us, that it was impossible to ascertain what were the 
legal rights of the parties. We therefore ordered a new trial, 
so that the facts could be ascertained as clearly as possible in 
view of the fact that the court-house in the county in which 
the land was situate, containing all the records and proceed- 
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ings appertaining thereto, had been destroyed by fire. New 
parties have been made, and upon the last trial additional 
facts were disclosed which enables us to understand what are 
the legal rights of the parties to the land in dispute. It now 
appears from the evidence in the record that Hiram Pittman 
died in 1837 or 1838, leaving four children, one of whom is 
now Mrs. Hooper, the claimant; that Hiram Pittman left a 
will, by which he devised his lands to his four children, in- 
cluding the land in dispute; that after the death of her father, 
Louisa, the claimant, intermarried with Green, in 1854, who 
died in 1859, leaving the minor children now claiming the 
land in dispute, as his heirs-at-law. Subsequent to the 
death of Green, Louisa intermarried with Hooper, and now 
claims her share of the land devised by her father’s will 
to her and her brothers and sisters, on the ground that Green, 
her first husband, never reduced her share of his land to pos- 
session during his life-time, and that it survived to her, and 
did not pass under the law to his children by her, who were 
his legal representatives. After the death of her father, Hiram 
Pittman, she, with the other devisees under his will, held the 
land as joint tenants, or as our Jaw now stands, as tenants in 
common, and the question is whether, under the law as it ex- 
isted at the time of her intermarriage with Green, he acquired 
a title to the land by virtue of his marital rights. The ques- 
tion is not whether she would be entitled to assert the wife’s 
equity in a court of equity as against her husband, or against 
her husband’s creditors, as was the case of Bell vs. Bell, 1 
Kelly’s Reports, 637, and that class of cases; but did the title 
to her real estate, devised under her father’s will, become ves- 
ted in and pass to her husband on her intermarriage with 
Green? The act of 1789 declares that in cases of intermar- 
riage since the 22d day of February, 1785, the real estate be- 
longing to the wife shall become vested in and pass to the 
husband in the same manner as personal property doth, and 
in cases of the death of the husband thereafter, intestate and 
without will, the said estate shall descend and become sub- 
ject to distribution in the same manner as personal prop- 
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erty: Cobb’s Digest, 305; Jones vs. Peavy, 29 Georgia 
Reports, 58; Shipp vs. Wingfield, 46 Georgia Reports, 598 ; 
Rogers, trustee, vs. Cunningham, 51 Georgia Reports, 40. 
That the real estate which was devised to her by her fath- 
er’s will belonged to Louisa at the time of her intermar- 
riage with Green, cannot be disputed, from the evidence now 
contained in the record, however doubtful it might been from 
the evidence before us on the former hearing of the case. The 
evidence is pretty clear that there was a division of the land 
between the devisees under the testator’s will, and that Louisa’s 
share was set apart to her, and being wild land, her husband 
reduced it to possession so far as the same was capable of be- 
ing reduced to possession after his intermarriage with her. 

3. It also appears from the evidence that shortly after the 
death of Hiram Pittman, the testator, in 1838, his executor 
divided the personal estate amongst the legatees thereof, and 
after such a lapse of time, the legal presumption is that the 
entire estate of the testator was distributed amongst his .lega- 
tees and devisees, and that each one received his or her share 
thereof with the assent of the executor, the more especially as 
one of the devisees under the will has been in the possession 
of his distributive share of the land for twenty-three years. 
In view of the facts of this case, as now disclosed by the re- 
cord before us, Louisa’s share of the land devised to her by 
her father’s will, (the same being wild lands) vested in Green, 
her first husband, on her intermarriage with him, and at his 
death, intestate, descended to and became subject to distribu- 
tion amongst his heirs-at-law, and did not survive to her. 

Let the judgment of the court below be affirmed. 





Sion P. Sreep, plaintiff in error, vs. Berry H. LovVELEss 
et al., defendants in error. 


Where A, in January, 1864, borrowed Confederate money, to be returned 
in a short time, and after the passage by the Confederate congress of 
the law for bonding the currency, to-wit: in February or March, ten- 
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dered the money, and on the lender’s refusing to receive it, announced 
to him that ‘* he must get it by law :’’ 

Held, that the borrower cannot, after this, set up that he subsequently 
bonded the money, and it was lost to him by this refusal to receive it. 
He is still liable for its value. 


Debtor and creditor. Tender. Before Judge BucHANAN. 
Campbell Superior Court. February Term, 1874. 


Sion P. Steed brought complaint against John Terry on 
the following note: 


$2,000 00. One day after date I promise to pay Sion P. 
Steed or bearer, twenty hundred dollars, cash borrowed. Jan- 
uary 19th, 1864. (Signed) ; 

“Joun TERRY.” 


The defendant pleaded the general issue, Confederate money 
consideration and tender. 

Pending the litigation the following order was passed : 

“The defendant having died since said suit was commenced, 
and there being no administration upon his estate, and Rob- 
ertson W. Terry and Berry H. Loveless, two of the heirs-at- 
law of the deceased, who have appropriated a part of his 
property to their use, are willing to be made parties defend- 
ant to said case in lieu of deceased: It is, therefore, ordered 
that said Robertson W. Terry and Berry H. Loveless be made 
parties defendant to said case in lieu of the deceased, and be 
bound by the judgment as if originally sued as administra- 
tors of the deceased.” 

The evidence disclosed the following facts: The note was 
given for Confederate money. In the last of February or 
first of March after its date, Terry, by agent, tendered to the 
plaintiff, in Confederate money, the amount due. Plaintiff 
said he would take it if offered in five dollar bills. Terry’s 
agent replied that he had fives, tens and twenties. Plaintiff 
then stated that if he had $1,000 00 in five dollar bills, he 
would accept it; that the money belonged to orphan children, 
and he would have to bond it, which he was unwilling to do. 
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This occurred on Saturday. Terry’s agent reported to his 
principal what had occurred. On the following Monday 
Terry collected together $1,000 00 in five dollar bills, and on 
the next day tendered the amount due to plaintiff. He again 
refused to accept it, saying it was troublesome and expensive 
to bond it. Terry offered to bond it for him. He refused 
this. Terry then told him he must get his money by law. 
A few days thereafter, Terry bonded the money and received 
a certificate therefor. It was not bonded for plaintiff. The 
money was never worth anything to Terry. 

The court charged the jury, “that the offer of Confederate 
money in payment of a debt was not a legal tender, unless 
the intention of the parties to the contract was to pay in that 
currency. That if the defendant failed to keep the money for 
the plaintiff, or to deposit it where he could get it, and funded 
or bonded the same for his own use and benefit, and it was 
lost, the loss cannot be attributed to the act of the plaintiff.” 

The jury found for the defendants. The plaintiff moved 
for a new trial, because the verdict was contrary to the evi- 
dence and the charge of the court. The motion was over- 
ruled, and the plaintiff excepted. 

This case was tried before Judge Underwood. The motion 
for a new trial was heard by Judge Buchanan. 


W. A. Turner; J. 8. Biasy, for plaintiff in error. 


No appearance for defendants. 


McCay, Judge. 


If the defendants had any equity arising from this tender 
of the Confederate money, and the subsequent loss of it, it is 
clear to us that they lost it by the announcement to the plain- 
tiff, after he had refused to receive it, that he must get his 
money now by going to law for it. When a debt was, as this 
was from the nature of it, payable in Confederate money, and 
that money was tendered and refused, and the party tendering 
kept the money always ready for the creditor until it was lost, 
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I can see some equity in his favor. But in this case the debtor 
gave to the creditor distinct and emphatic notice that he would 
not keep it for him; that he would appropriate it to his own 
purposes. That is the inevitable conclusion, from his declara- 
tion, that the law alone should be the plaintiff’s redress. 

Much might be said against any equity arising from this 
tender. A very heavy blow to the currency in circulation 
was given by the tax act after this money was borrowed, and 
before it was tendered, and was a hard case on the plaintiff to 
insist on his taking the money at the time, and we are not 
clear that the bonding of it by the defendant in his own name 
was not an appropriation of it to his own use. There could 
arise no equity in favor of the defendants if this money had 
been used by the defendant, so as that he got the value of it. 
The equity arises, when it does arise, from the damage com- 
ing to him by the refusal to take the money. We put our 
judgment in this case, however, on the waiver and with- 
drawal of the tender by the declaration that the plaintiff 
must get his money by law. 

Judgment reversed. 


Macon And AveustA RaILroaAp Company, plaintiff in 
error, vs. WILLIAM J. VASON ef al., executors, defendants 
in error. 


Where, in the year 1860, subscription was made to the stock of a rail- 
road company, subject to such future calls as might be made by the 
directors, and such calls were made after June Ist, 1865: 

Held,‘ that the right of action for the amounts due under such calls did 
not accrue until after June Ist, 1865, and therefore suits brought there- 
for must be controlled by the statutes of limitation as embraced in 
the Code, and not by the act of March, 1869. 


Contracts. Statute of limitations. Stock. Before J udge 
Gipson. Richmond Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
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Hoox & Wess, for plaintiff in error. 


BarnEs & CUMMING; CLAIBORNESNEAD; W. A. WAL- 
ton; J. C. C. Buack, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants to recover the amount of unpaid stock due the 
plaintiff by defendant’s testator. It appears from the record 
that the defendant’s testator subscribed, on the 28th of Sep- 
tember, 1860, for one hundred shares of the capital stock in 
the plaintiff's company, subject to such future calls as might 
be made by the directors of the company in pursuance of its 
charter; that a call was duly made on the defendants by the 
directors of said company for the payment of twenty per cent. 
of said subscription, amounting to the sum of $2,000 00, on 
the Ist of August, 1866, which defendants refused to pay; 
that a further call was made on the defendants for the pay- 
ment of twenty-five per cent. of said subscription, amounting 
to the sum of $2,500 00, on the 20th of February, 1868, 
which the defendants refused to pay; that a further call was 
made on defendants to pay twenty per cent. of said subscrip- 
tion, amounting to the sum of $2,000 00, on the 10th of Sep- 
tember, 1869, which they refused to pay ; that suit was com- 
menced by the plaintiff against the defendants to recover the 
amount due for said calls on said stock subscription, on the 
31st of December, 1869; that subsequently, on the 19th of 
April, 1872, that suit was dismissed by the court, for failure 
of the plaintiff to file an affidavit of the payment of taxes, as 
required by the act of 1870, which judgment of dismissal , 
was brought up to this court and affirmed ; that afterwards, 
to-wit: on the 11th of January, 1873, and within six months 
after the rendition of the judgment of this court affirming the 
judgment of dismissal, the suit on said claim was recommenced 
returnable to the then next term of the court. To this sec- 
ond action the defendants pleaded the statute of limitations of 
1869, and also filed the plea of res adjudicata as to the dis- 
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missal of the former action, which pleas the court sustained, 
and the plaintiff excepted. The construction which this court 
has heretofore given to the act of 1869, is that in all cases in 
which the right of action accrued prior to the Ist of June, 
1865, when dismissed could not be recommenced within six 
months, as provided by the 2932d section of the Code, but 
that all cases in which the right of action has accrued since 
the Ist of June, 1865, are to be governed and contrelled by 
that section of the Code, as to recommencing the suit within 
six months after the dismissal of the former suit. The right 
of action in the case now before us did not accrue to the 
plaintiff until the call was made by it upon the defendants to 
pay the subscription of their testator for the stock subscribed 
by him. The right of action of the plaintiff accrued to it, 
not from the date of the subscription to the stock, in 1860, 
but from the date of the defendant’s refusal to pay the install- 
ments on'that subscription, when called on to do so, which 
calls and refusals, as set forth in the record, were all made 
since the 1st of June, 1865. The plaintiff, therefore, had the 
right to recommence its action as it did, within six months 
from the dismissal of the former action, and was not barred 
from doing so by the act of 1869. 

The case of the Macon and Augusta Railroad Company 
vs. Bass was cited by the defendant in error as being a decis- 
ion of this court which should control the case now before us. 
That case was submitted to this court without argument, on 
the following agreed statement of facts, as appears from the 
original bill of exceptions in that case: “That the subscrip- 
tion was made before the Ist day of June, 1865, and that an 
action for the recovery of the same was begun on the ... day 
of December, 1869; that said action was dismissed by the 
court on the ground that no affidavit of payment of taxes had 
been filed.” It was clearly apparent on the face of the bill 
of exceptions in that case that the right of action accrued to 
the plaintiff prior to the Ist of June, 1865, and it was upon 
that statement of facts contained in the bill of exceptions that 
the judgment of this court was rendered. It did not appear 
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to the court in that case, as it does in the case now before us, 
that the plaintiff’s right of action accrued to it after the 1st 
of June, 1865, and that is the difference between the two 
cases, ‘The majority of this court has also held that when a 
case had been dismissed for non-payment of taxes, and the 
right of action on which the suit was brought was not barred 
by the statute of limitations, the plaintiff could move the 
court to have his case reinstated on the docket, from which it 
had been dismissed, before the statute of limitations had barred 
his right of action in that suit. 

We therefore reverse the judgment of the court below in 
sustaining the defendant’s plea of the statute of limitations of 
1869, and the plea of res adjudicuta to the plaintiff’s action, 
as set forth in the record. In relation to the plea of Confed- 
erate money, as that question was not argued before us, we 
express no opinion in regard to it. 

Let the judgment of the court below be reversed. 


BenJAMIN H. Bienaw, plaintiff in error, vs. Joun Gor- 
HAM, defendant in error. 


Where under the charges of an injunction bill, the complainant has a 
clear right to the injunction prayed for, and on arule to show cause 
the defendant does not fully answer the material charges, or answers 
argumentatively, it is not error in the judge to grant the injunction, 
and this is especially so if the charges in the bill make a case of fraud. 


Injunction. Fraud. Before Judge BucHANAN. Troup 
county. At Chambers. September 22d, 1874. 


Gorham filed his bill against Bigham, making, in brief, this 
case: In April, 1860, complainant purchased from Samuel 
and J. W. Akers, a tract of land in Troup county, taking a 
deed therefor and giving his notes for the purchase money. 
Afterwards, during the same year, complainant sold a portion 
of said land to one B. M. Richardson, for $3,500 00, giving 
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him a deed thereto and taking his notes for the purchase 
money, which was to be paid in six payments, the fiist note 
being for $507 50, and due January Ist, 1861. An arrange- 
ment was then made between the said Akers and their attor- 
ney, the defendant, of the one part, and complainant of the 
other, by which the Richardson notes, indorsed by complain- 
ant, were turned over to the defendant, representing the 
Akers, as collateral security to secure the notes given by 
complainant. When the first one of these collaterals beeame 
due, complainant notified defendant to institute suit thereon, 
which was accordingly done, complainant being sued as indors- 
er. It was subsequently ascertained that Richardson would be 
unable to meet his notes, whereupon an agreement was entered 
into between complainant and him by which the land was to be 
returned and the notes delivered up. Accordingly, Richard- 
son, on the back of the deed executed by complainant, trans- 
ferred and relinquished to him all claim on the land, and 
complainant delivered to him all of his notes except, perhaps, 
the one upon which suit had been brought, and if this was 
not returned, it was due to the fact that it was inaccessible. 
But whether delivered up or not, the trade between Richard- 
son and complainant was canceled, as was well known both 
to the Akers and defendant, and assented to by them. Com- 
plainant has since paid Akers in full for the land, principal 
and interest. It was also well understood between complain- 
ant and the defendant that the suit pending against Richard- 
son, as maker, and complainant, as indorser, on the aforesaid 
note should be considered settled and at an end. Notwith- 
standing this agreement, said defendant, without the knowl- 
edge or consent of complainant, allowed said case to remain 
upon the dockets of ‘Troup superior court until the May term, 
1866, when he entered a judgment in his own favor thereon. 
Execution issued on this judgment on June 2d, 1866, but 
complainant never heard either of the judgment or of the 
execution until early in the year 1873, when defendant men- 
tioned the subject to him. A levy was made on April 7th, 
1869, on lands which had formerly belonged to complainant, 
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and to which he had given a title with warranty, but no no- 
tice thereof was ever given to him. Defendant did not have 
said note in his possession at the time he entered the judg- 
ment in the suit against complainant and Richardson. Said 
levy is now being pressed to a sale. Waives discovery, and 
prays the writ of injunction. 

The answer of the defendant presented in a most plausible 
manner the improbability of the facts alleged in the complain- 
ant’s bill; stated that his recollection of the circumstances un- 
der which he came into possession of the note was very indis- 
tinct, but failed to deny specifically and positively the material 
facts charged therein. 

The chancellor ordered the injunction to issue, and the de- 
fendant excepted. 


B. H. Bianam; C. W. Masry, for plaintiff in error. 
Ferrev_i & Lona ey, for defendant. 
McCay, Judge. 


The defendant’s answer does not meet fairly and fully the 
charges of the bill. The main point of the complainant’s 
equity is the fact that the note, the foundation of the judg- 
ment sought to be enjoined, was the property of the payee of 
it at the time of the rescision of the land trade, and was in 
Mr. Bigham’s possession only as the agent of the payee, and 
was included in the settlement. If this be so, the defendant 
might well fail to appear and defend, as, according to his state- 
ment and belief, it was settled. This prime fact is not denied 
in terns. Mr. Bigham only says he believes to the contrary; 
that he had at that time money to invest, and he believes he 
bought the note. We do not think it was error in the judge, 
under these circumstances, to hold up the injunction until the 
facts could be submitted to a jury. This court will not al- 
ways interfere to overrule the court below in refusing an in- 
junction, because the defendant in his answer meets, even by 
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a full denial, the charges in the bill. Especially in cases of 
alleged fraud will a judgment, keeping open the case for a 
hearing, be sustained. 

Judgment affirmed. 


JosEPH & Broruer, plaintiffs in error, vs. ABRAHAM STEIN, 
defendant in error. 


1. An affidavit to the effect that the defendant is indebted to the plaintiff 
“for the unpaid purchase money on the bill of particulars thereto an- 
nexed and marked exhibit ‘‘a,’’ in the sum of $269 75, and that said 
defendant is now in possession of part or all of the aforesaid property, 
is insufficient to base an attachment thereon, under section 3294 of the 
Code. 
2. Where the defendant has voluntarily appeared and pleaded, the plain- 
tiff is entitled to proceed for a verdict and general judgment, even 
though the attachment has been dismissed. 


Attachment. Pleading. Before Judge JAMES JOHNSON, 
Muscogee Superior Court. May Term, 1874. 


Isaac Joseph made affidavit as follows: “Isaac Joseph, one 
of the firm of Joseph & Brother, composed of Moses Joseph 
and the said Isaac, comes before the undersigned, and on oath 
saith that Abraham Stein is indebted to said firm of Joseph 
& Brother for the unpaid purchase money on the bill of par- 
ticulars hereto annexed and marked exhibit ‘a,’ in the sum 
of $269 75, and that said Abraham Stein is now in posses- 
sion of part or all of aforesaid property.” 

To this affidavit were attached the usual bond and the pro- 
cess of attachment. Then followed a bill of particulars for 
goods sold by plaintiffs to defendant to the amount of $524 75, 
with credits thereon aggregating $255 00, leaving a balance 
due of $269 75. 

For the remaining facts, see the decision. 


BLANDFORD & GARRARD, by Henry L. BENNING, for 
plaintiffs in error. 
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CHARLES CoLEMAN; THorRNTON & GRIMES, by PEABODY 
& BRANNON, for defendant. 


Warner, Chief Justice. 


This was an attachment sued out by the plaintiffs against 
the defendant under the provisions of the 3293d section of 
the Code. At the trial of the case, the defendant made a 
motion to dismiss the attachment because the affidavit was 
not sufficient, which motion the court sustained, dismissed the 
attachment, and plaintiffs excepted. The plaintiffs then pro- 
posed to go before the jury for the purpose of obtaining a 
verdict and general judgment against the defendant, he hav- 
ing appeared and pleaded the general issue. The court refused 
to allow them to do so, holding that inasmuch as the attach- 
ment had been dismissed for a defective affidavit, the whole 
case was out of court; whereupon plaintiffs excepted. 

1. We find no error in dismissing the attachment. The 
affidavit did not state that the plaintiffs’ debt was due, nor did 
it sufficiently describe the property in the possession of the 
defendant. 

2. But in our judgment the court erred in not allowing the 
plaintiffs to go to the jury for the purpose of obtaining a ver- 
dict and general judgment against the defendant. The de- 
fendant had notice of the attachment when he appeared and 
filed his plea to the plaintiffs’ declaration, without any pro- 
testation therein as to the sufficiency of the attachment pro- 
ceedings, and no good reason occurs to us why the plaintiffs 
should not have a general judgment upon their declaration 
against the defendant, upon proof of their demand, notwith- 
standing their attachment had been dismissed. The defend- 
ant appeared in court and filed his plea to the plaintiff’s ac- 
tion, and whether he appeared there in pursuance of a written 
notice given to him by the plaintiffs of the pendency of the 
attachment and of the proceedings thereon, as provided by 
the 3309th section of the Code, or whether he voluntarily 
appeared and pleaded to the action without such notice, still he 
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was before the court in person, and a party defendant to the 
suit, having filed his plea to the merits thereof, and when that 
is the case, the section of the Code before cited declares that 
no declaration shall be dismissed because the attachment may 
have been dismissed or discontinued, but the plaintiff shall 
be entitled to judgment on the declaration filed, as in other 
cases at common law, upon the merits of the case. 

Let the judgment of the court below be reversed. 











Frank Hastinos, plaintiff in error, vs. THe STATE OF 
GeoraiA, defendant in error. 







1. In this case it was no abuse of the discretion of the court to refuse a 
new trial on the evidence. The verdict is sustained by the testimony. 
2. It is not error to refuse a new trial on the ground of newly discovered 

testimony, when such testimony only goes to show that a principal 
witness, who was sworn on the trial against the movant, entertained 
strong feelings of dislike toward him, and had said he would like to 
see him hung. 









Criminal law. New trial. Before Judge BucHAaNnan. 
Coweta Superior Court. March Term, 1874. 







Frank Hastings was placed on trial for the offense of mur- 
der, alleged to have been committed upon the person of Wes- 
ley Camp on January 16th, 1874. He pleaded not guilty. 

Dr. A. B. Calhoun, D. H. Simms and John Lester, testified 

. as to the character of the wound on the body of deceased, his 
position when found, and the distance of the body from town 
when discovered. Dr. Calhoun believed the wound on the 
head caused the death of deceased. D. H. Simms said the 
body had begun to decompose, and was offensive. John Les- 
ter corroborated him. 

Emily Young testified as follows: She lived with prisoner; 
deceased also lived with prisoner; worked in town and came 

home every night to wait on his father, who had been crip- 

pled and was staying with prisoner until he should recover; 
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the last time she saw deceased, Wesley Camp, he went to New- 
nan to get a warrant for prisoner, because he had been shoot- 
ing about his house, and had caused deceased’s father to break 
his leg over; this was on a Friday in January; on the follow- 
ing Tuesday his body was found; she had heard prisoner 
threaten the life of deceased three times; prisoner told de- 
ceased if he ever caught him in bed with his wife he would 
kill him; heard him say this three times; deceased told pris- 
oner that his wife was old enough for his mother; prisoner 
threatened to kill her if she did not sleep with him; has lived 
in prisoner’s house ever since Christmas; she sees spirits; used 
to see a great many; it has been a month since she saw one; 
it was black, had no eyes or head; came up to witness and did 
nothing but blow; prisoner was at home every night before 
the shooting, and slept with his wife; has talked to the pros- 
ecutor about this case, and never said anything until he came 
to see her; on the Friday alluded to, when prisoner came 
home, he passed around his garden from the direction of the 
road, through the pine thicket; this road was not much used. 

William H. Garrold testified that he saw two negroes near 
the place where the body was found; that one of them stepped 
across the road and cut a stick, but cannot say that prisoner 
was the man; that the smaller of the negroes had on a short 
black coat. 

Wade Keller testified that the last time he saw deceased 
was at Captain Sargent’s store, on Friday before the body was 
found; that prisoner stepped out and spoke to deceased very 
politely, and they went down towards Stephen Sherman’s 
shop; that deceased did not have on black pants, but jeans; 
that the road on which witness saw prisoner went to his house. 

Lewis Miller testified, that on one occasion, prisoner, late at 
night, stepped to the door and fired off his gun; that the next 
morning he came back and asked deceased where he had slept 
the night before, and told him if he caught him in the bed 
with his wife he would kill him; that he had talked with 
Emily about her testimony; that he lived with prisoner’s fam- 
ily ; that he was not married, and slept in the same room with 
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Emily; that the last time he saw prisoner and deceased to- 
gether they acted friendly. 

Lucy Beadles testified that on Friday, before the body was 
found, prisoner came to her house, eying, and told her good- 
bye; said he was obliged to leave, he could not see any peace 
in his family. 

Jeff. White testified that on Wednesday before the body 
was found, prisoner told him there were some people in his 
family who were troubling him, and that he intended to mas- 
ter his own house; that he would get some of them out of his 
way and leave. 

Burton Reese testified that a few days before the body was 
found prisoner was at the depot waiting for the train, and 
asking how long it would be before its arrival. 

Bob Lucas testified that he heard the testimony of Emily 
Young, as to the direction prisoner came around his garden, 
and it was from the direction of the body. 

D. H. Simms testified that he arrested defendant in Atlan- 
ta, some weeks after the body was found; that he made no 
effort to escape. 

The prosecution having closed, prisoner made his statement 
as follows: He was on the most friendly terms with the de- 
ceased; took him and his father in his house while the old 
man’s leg was healing; treated them kindly, and never saw 
anything wrong in deceased ; is innocent of killing him ; his 
conduct in going to Atlanta he explained to Dr. Calhoun, 
from whom he rented ; says he told Dr. Calhoun that he could 
not live there as long as white people kept firing at his house ; 
John Cooper had threatened to kill him, and had fired at his 
house because he had not voted right at the municipal election ; 
went to Atlanta to hunt a place to live, because his brother 
was there, and was on the streets every day, and saw people 
from Newnan; tried to get work from Mr. Cook, in Coweta, 
but his wife was not willing, and wanted to go to Atlanta. 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life in the penitentiary. He moved 
for a new trial, because the verdict was contrary to the evi- 
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dence, and because he had recently discovered that Emily 
Young, one of the witnesses for the state, had stated before 
the trial that she would tar and feather and burn him ; that 
she wished to see him burned, and would like to stand by 
and see it well done. 

In support of this last ground were the usual affidavits 
showing diligence, ete. 

The motion was overruled, and defendant excepted. 


P. F. Smrra; Howarp Van Epps; H. T. Lewis, for 


plaintiff in error. 


A. H. Cox, solicitor general, for the state. 


McCay, Judge. 


1, There is no complaint of any error of the court during 
the trial of this case. We are simply appealed to to deter- 
mine whether the judge has abused his diseretion in refusing to 
set aside the verdict as contrary to the evidence. We have 
so often expounded the rule upon which this court decides 
cases of this character, and so often given the reasons for it, 
that we will not again go over the subject. The question of 
the guilt of a party before a jury is, does the evidence show 
beyond a reasonable doubt that he is guilty? Before a judge, 
ona motion for a new trial, the question is, have the jury 
found him guilty with such slight evidence of guilt as to in- 
dicate passion, prejudice, mistake, carelessness or the like on 
their part? Before this court the question comes in still an- 
other shape; here it is: Has the judge, in refusing the new 
trial, so plainly erred in his judgment upon the verdict as to 
make his decision an error of Jaw? Has he so plainly mis- 
taken the evidence as to show that in his judgment refusing 
to treat the verdict as the result of passion, prejudice, mis- 
take or the like, he has shown that want of a wise discretion 
and sound judgment which a judge ought in such cases to 
exhibit? We do not, in this case, feel that the judge has 
thus erred. We do not think that, under the facts of this case, 
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an honest, sensible jury might not fairly come to the conclu- 
sion that the defendant was guilty. He had, undoubtedly, a 
feeling of enmity to the deceased, and had threatened his life. 
His enmity, too, was the result of jealousy—a feeling, that 
of all others, most readily leads to crime and to revenge. He 
was the last person seen in company with the deceased, and at 
the time they were going together towards the place where 
the body of the deceased was found. Two men, answering 
closely the description of the deceased and the prisoner, were 
seen, shortly after they left town together, upon the very un- 
used road where the body was found, and one of these men— 
the larger—was seen to cut just such a stick as would produce 
the fraction of the skull which evidently caused the death. 
The prisoner was seen coming from the very direction where 
the body was found. They left town together to go to the same 
house, and within about the proper time for the trip, the pris- 
oner got to the house, and the deceased was not with him, and. 
was never seen again alive. The condition of the body fairly 
indicated that the death must have occurred on the day they 
left town together, and this is further indicated by the fact 
that the deceased failed to return, as was his habit, to his in- 
valid father, and to the house he had left town to go to. Also 
all the strange conduct of the prisoner when he got home, 
and his sudden determination to leave his wife and children, 
and go off never to return, and to actually go, almost as soon 
as the determination was made, speak against him. He leaves 
town at, say ten o’clock, with deceased, goes home alone, an- 
nounces his determination, and is back at the depot just after 
twelve and is off at one; and though he makes a statement, 
he leaves all these things unexplained. We cannot say that 
here is only slight evidence of guilt, on the contrary, we can 
easily see how twelve men, acquainted with the localities, see- 
ing the prisoner, and able to estimate his identity with the 
man seen cutting the stick, might fairly conclude he was 
guilty, and how the judge, who, as the evidence shows, lives 
in the same vicinity, and was, himself, acquainted with the 
localities, which it is always difficult to describe so that an ap- 
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pellate court can understand them, and which are especially 
confused in this record, might well refuse to set aside the 
verdict. 

2. Nor do we think the newly discovered testimony is of 
the character or importance to authorize a new trial. At 
least, it only tends to show that the witness thought badly of 
the prisoner, and thought him guilty of this killing. If she 
did, her desire to see him hung for it was very natural; for if 
he be the slayer, the killing was a very wicked and outrageous 
one—a murder of the blackest kind, by a large man of a 
small one, and that, too, by surprise, as the deceased was 
found with his hand in his pocket. We doubt if the evidence 
of what Emily said had been before the jury it would have 
affected their verdict; and the well settled rule is, that to jus- 
tify a new trial for newly discovered evidence, that evidence 
must be of such a character as would probably change the 
result. 

Judgment affirmed. 





Rosert J. Puas.ey, sheriff, plaintiff in error, vs. THomas 
Drew, defendant in error. 

Where the sheriff levied upon property of the principal pointed out by 
the security, and a claim was interposed thereto which was subse- 
quently dismissed for some technical defect, and the amount due paid 
to the plaintiff in fi. fa. by the security: 

Held, that the sheriff was not liable to be attached for contempt for fail- 
ing to proceed with said execution, in the absence of further instruc- 
tions from such security. 


Sheriff. Execution. Principal and security. Contempt. 
Before Judge Herscuen V. Jonnson. Emanuel Superior 
Court. April Term, 1874. 


For the facts of this case, see the decision. 
CARSWELL & DENNY, for plaintiff in error. 


JOSEPHUS Camp, by brief, for defendant. 
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Warner, Chief Justice. 


This was a rule against the sheriff of Emanuel county, call- 
ing upon him to show cause why he should not pay to the 
plaintiff the amount due on a certain described fi. fa. which 
had been placed in his hands for collection. The sheriff, in 
his answer to the rule, stated that the fi. fa. was placed in his 
hands by the plaintiff; that Drew, one of the defendants 
therein, who was security, pointed out a horse to be levied on 
as the property of Moon, the principal defendant in fi. fa., 
which was done by the sheriff; the horse was claimed by 
Brinson, as executor of Lewis. When the claim case came 
on for a hearing in court it was dismissed for some technical 
defect in the claim papers, but what was the defect, the record 
does not show. Drew then paid the amount due on the fi. 
fa. to the plaintiff. After that was done, Drew, the security, 
did not give the sheriff any order or instructions to proceed 
to make the money due on the fi. fa. out of Moon, the prin- 
cipal defendant therein, and he deeming said fi. fa. paid and 
satisfied, took no further steps in regard to the same, not hay- 
ing had any instructions from any one to do so, On hearing 
this showing of the sheriff, the court granted a rule absolute 
against him for the amount due on the fi. fa.; whereupon, 
the sheriff excepted. 

The plaintiff sought to make the sheriff liable under the stat- 
ute by an attachment for contempt of court in not collecting the 
amount due on the fi. fa. The answer of the sheriff was not 
traversed. In our judgment, the court erred in making the rule 
absolute against the sheriff, on the statement of facts contained 
in his answer. The sheriff had levied the fi. fa. on property 
which was claimed, and when the claim was dismissed by the 
court, and the fi. fa. paid by the security, the sheriff was not 
in contempt for not proceeding to collect the fi. fa. for the 
benefit of the security, unless he had been ordered by the 
court to have done so, or by the security who had paid it. 
When the security paid off the fi. fa., he had the right to 
direct the sheriff to collect it for his benefit, which he did not 
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do. Whether the property levied on was worth more or less 
than the amount of the fi. fa., the record does not disclose. 
The sheriff did not know that the security desired to control 
the fi. fa. and enforce its collection out of the property of the 
principal until he had been instructed to do so. 

Let the judgment of the court below be reversed. 


WiiiiaM A. Friury, agent, plaintiff in error, vs, WILLIAM 
A. GRIMEs, defendant in error. 


Where the judge of the county court, who is authorized, if the bailiff is 
sick, etc., to appoint any person to execute a process, appointed the 
person who, as agent of the landlord, had sued out a distress warrant, 
to execute and return the same, and such person made a levy upon 
property which was claimed by a third person: 

Held, that the appointment was illegai and the levy void, and it was not 
error in the court below to order the levy to be dismissed. 


County court. Officers. Levy. Execution. Before Judge 
PorrLe. Hancock Superior Court. April Term, 1874. 


William A. Flury, as agent for his wife, Sarah F. Flury, 
sued out a distress warrant against, Joseph Dickens et al. for 
$150 00. The judge of the county court who issued such 
process passed the following order: 


“GEORGIA—Hancock county: 

“The regular bailiff of the county court being absent, I 
have appointed W. A. Flury as special bailiff in the emer- 
gency, to serve this warrant and levy the same, and have 
sworn him to the due and legal performance of his duty as 
such, this 14th November, 1873. 

(Signed) “Frank L. LItt er, 
“Judge Hancock County Court.” 


Under this appointment, Flury levied the warrant upon 
twenty-nine hundred pounds of seed cotton as the property of 
the defendants. A claim was interposed by Wm. A. Grimes. 
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Upon the trial of the issue thus formed, the county court held 
that “as much as one and three-fourths bales of cotton” was 
subject to the warrant. From this judgment the claimant 
entered an appeal to the superior court. When the case was 
called in the latter tribunal, the claimant moved to dismiss 
the levy because the officerappointed to execute the process 
was a party to the record, and made the affidavit upon which 
the same issued. The motion was sustained, and plaintiff 


excepted. 
GrorGE F, Prerce, Jr., for plaintiff in error. 


J. T. Jordan, by brief, for defendant. ° 


McCay, Judge. 


The position of Flury to the record in the case is peculiar, 
Under our law, a distress warrant may be sued out by an agent 
of the landlord, and upon his, the agent’s, affidavit. Is it 
competent for the judge of the county court to appoint as a 
bailiff to execute the warrant this very same agent in whose 
name and on whose oath the warrant issues. The law does 
not, in terms, prescribe any qualifications of a special bailiff. 
The act of 1871 (Code, section 289,) simply declares that, in 
ease the regular bailiff is sick, etc., the judge may appoint a 
special bailiff, who may, if he take the oatlr of office, act with- 
out giving any bond. It occurs to us that, from the very na- 
ture of the case, this special bailiff ought not to be carelessly 
chosen. He gives no bond. He is to be trusted simply on 
his oath, and he ought especially, for this very reason, to have 
no interest in the case. 

The officer who executes a warrant is an officer of the law. 
The right of the landlord himself to seize as at common law, 
does not exist in this state. A distress warrant is a legal pro- 
cess, a mode of claiming a right by a proceeding before a court. 
The act of 1871 provides that a special bailiff may be ap- 
pointed. The implication is that this special bailiff shall be 
one who might, under the law, be bailiff. He is clothed by 
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the act with the rights and duties of a constable. Is he com- 
petent to undertake the duties of a constable in a case where 
upon the very face of the proceedings he appears as the agent 
of the plaintiff? Does he not, by becoming bailiff, undertake 
a duty wholly inconsistent with his duty as the agent of the 
plaintiff? This court, in 9 Georgia, 164, held that a sheriff 
could not, as the agent of another, buy at his own sale, and 
this upon the distinet ground that as the agent of the law he 
was bound to stand equal between the plaintiff and defend- 
ant, arid that an agency for a purchaser at the sale was incon- 
sistent with this. Is not this, in principle, the same? He 
was appointed to execute this warrant, to levy and sell the 
property of the tenant. Is not this duty inconsistent with his 
duty to his principal, the plaintiff in the suit? As the agent 
of the law it is his duty to stand perpendicular between both 
parties. As the agent of the plaintiff, he has undertaken to 
represent, uphold and defend, her rights. The defendant may 
desire to resist the sale by a replevy, and by giving a bond. 
Jt is the duty of the bailiff to take the bond, to fix its amount, 
to judge of its solvency, ete., ete. All this delays the plain- 
tiff, stops the sale and casts upon him duties which call upon 
him to judge between the defendant and the real plaintiff. 
We see no great distinction between appointing a bailiff the 
agent in whose name and on whose affidavit the warrant is- 
sues, and appointing the principal himself. It may be, and 
probably is true, that the bailiff selected in this case is an up- 
right man, and that the levy was fairly made, and would have 
been fairly dealt with; but we must decide the question be- 
fore us on principles that will apply generally, and be prece- 
dents for the future. We cannot bring ourselves to sanction 
such a rule as is contended for. It would be open to the 
grossest abuses. We might as well have the old common law 
of force, under which the landlord was himself the seizer. We 
think the levy void. 

Judgment affirmed, 
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JAMES H. PEEK, plaintiff in error, vs. ELuior C. Bowen, 
| defendant in error. 


Assuming that the relief act of 1868 is a valid, constitutional law, in or- 
der to entitle a defendant, under the provisions thereof, to scale a 
judgment against him, his motion must state the special and particular 
damage to which he has been subjected by the act of the plaintiff. 
The general statement that he has been damaged far beyond the amount 
of the debt now due is insufficient. 


Relief act of 1868. Before Judge BARTLETT. Greene 
Superior Court. March Adjourned Term, 1874. 


For the facts of this case, see the decision. 
ReEsE & REEss, for plaintiff in error. 
M. W. Lewis & Son; J. A. Bruuups, for defendant. 


Warner, Chief Justice. 


This was a motion made in the court below by the defend- 
ant, Peek, to have several judgments which had been ob- 
tained against him in Javor of the plaintiff in a justice’s 
court, submitted to a jury under the provisions of the second 
section of the act of 1868, for the purpose of having the 
amount thereof reduced according to the principles of equity, 
as the jury might determine by their verdict, on the follow- 
ing statement of facts, as set forth in the defendant’s motion, 
to-wit: The plaintiff, as the administrator of Luckie, on the 
first ‘Tuesday in November, 1860, sold a tract of land as the: 
property of his intestate on a credit of one and two years, 
with small notes and security. The defendant, Peek, became 
the purchaser of the land at the price of $10,000 00, and 
gave his notes therefor, in compliance with the terms of the 
sale. When the first notes fell due, in 1861, defendant went 
to plaintiff and told him he wanted to pay the money then 
due, and did pay him twenty odd hundred dollars. In the 
latter part of the year 1862, defendant paid plaintiff $500 00 
more, making in all paid up to that time, $3,200 00. Soon 
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after Confederate’ money became the circulating medium of 
the country, defendant went to plaintiff and proposed to pay 
him the whole amount due for the land, when plaintiff told 
him he would take Confederate money if the guardian of the 
children would take it from him. Defendant then went and 
saw the guardian, who agreed to take the money, of which he 
gave plaintiff notice, who said, “All right.” Defendant then 
went to work to raise the money; sold a lot of cotton, some 
cattle, and received from his father $3,000 00, and collected 
from persons who were indebted to him for land, other money, 
making in all enough to discharge defendant’s indebtedness to 
the plaintiff as administrator. Defendant having thus raised 
the money in a short time after plaintiff had agreed to take 
it, saw him and told him he was ready to pay off all he owed 
him. Plaintiff said he could not take it then, for that the 
guardian would not take it, which statement of plaintiff de- 
fendant is advised and believes was not true; that said guar- 
dian never did refuse to take the money. Defendant is in- 
formed and believes that plaintiff, between the time he agreed 
to take Confederate money and the time defendant got enough 
of it to pay him, plaintiff, out of his own money, (there being 
no such money on hand belonging to the estate,) did pay to 
said guardian a large amount of money. After the war, in 
the fall of 1865, defendant having advertised a sale of his 
property, intending to move away, plaintiff came to him and 
said he wanted a settlement. Defendant told him he would 
be ready as soon as his sale was over. When defendant’s sale 
was over, he went to plaintiff and told him he was ready for 
asettlement. Plaintiff came to defendant’s house, when he 
told plaintiff he would pay him in greenbacks, or in gold, at 
the premium, which plaintiff refused, saying he would take 
nothing but gold, dollar for dollar, Defendant, after this and 
on the same day, by his agent, offered plaintiff $5,500 00 for 
$5,000 00, which he refused, saying that he would take noth- 
ing but gold in payment of the notes, dollar for dollar. De- 
fendant being anxious to go away, proposed to plaintiff to 
give back the land for which the notes were given and lose 
VoL. LI, 28, 
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the $3,200 00 which had been paid, which ‘he refused to do. 
Shortly after this, defendant went to plaintiff’s house and ten- 
dered him, in presence of witnesses, the full amount due on 
the balance of said notes, in “legal tender greenbacks,” which 
plaintiff at first refused to receive, but afterwards, by the in- 
fluence of others, he was induced and did take $6,000 00. By 


_ reason of all of said conduct of plaintiff touching said notes, 


defendant alleges that he has been greatly deceived and dam- 
aged, far beyond the amount now due upon said notes. To 
this motion of the defendant the plaintiff demurred, which 
demurrer was sustained by the court, and the defendant ex- 
cepted. 

Assuming that the relief act of 1868 is a valid, constitu- 
tional law, (which, in my individual opinion, it is not, as to 
contracts made before its passage,) still, we are all of the opin- 
ion that the defendant did not, by the facts recited in his mo- 
tion, make such a case as would entitle him to any equitable 
relief against the plaintiff’s judgments, under the provisions 
of that act. The defendant has got the land for which the 
debt was contracted, and although he alleges that he has been 
greatly deceived and damaged by the conduct of the plaintiff, 
far beyond the amount of the debt now due, he does not state 
any special or particular damage he has sustained, or in what 
that damage consisted. So far as it appears from the defend- 
ant’s allegations, the land may now be worth all he has paid 
for it, taking into consideration the actual value of the Con- 
federate money in which the $3,200 00 was paid by the de- 
fendant to the plaintiff for the land. We find no error in 
sustaining the demurrer to the defendant’s motion, on the 
statement of facts disclosed in the record. 

Let the judgment of the court below be affirmed. 
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Glendenning vs. Ansley & Company. 


WILLIAM GLENDENNING, administrator, plaintiff in error, 
vs. JESSE A, ANSLEY & CoMPAny, defendants in error. 


1. Where, to a scire facias against an administrator to revive a dormant 
judgment against his intestate, the administrator offered to plead plene 
administravit, but the presiding judge announced that this was unnec- 
essary, as the effect of the proceeding would be simply to revive the 
dormant judgment, and have no effect upon the administrator, and a 
judgment was taken accordingly: 

Held, that equity will, on such proof being made, restrain the plaintiff 
from using such judgment of revival as evidence of assets in the hands 
of the administrator, so as to charge him with a devastavit for failing 
to pay it, in a suit on the administration bond, and this on the ground 
that the defendant acted under a mistake, being misled by the presid- 
ing judge. 

. The superior court has jurisdiction to revive a dormant judgment of 

the old inferior court. Under the act of 1866, and under the constitu- 

tion of 1868, the superior court is the successor of said inferior court 
as a court for the trial of civil causes. 


to 





Scire facias. Administrators and executors. Injunction. 
Judgments. Superior court. Inferior court. Before Judge 
PorrLe. Richmond Superior Court. October Term, 1873. 


















Glendenning, as administrator upon the estate of Jerry 
Reed, deceased, filed his bill against Ansley & Company, 
making, in brief, the following case: In the year 1867 he was 
appointed administrator upon the estate of Reed, deceased, 
and immediately took possession of the assets thereof. The 
estate was wholly unable to meet its liabilities. He has paid 
out all assets which have come to his hands in strict conform- 
ity to law, yet there are still a number of outstanding claims. 
The defendants commenced proceedings by scire facias to the 
January term, 1870, of Richmond superior court, to revive a 
judgment against his intestate, obtained at the January term, 
1861, of the inferior court of said county, for $1,178 58. 
Complainant demurred to this proceeding, upon the ground 
that the scie facias was not signed by the clerk of the court 
in which the judgment was rendered. The demurrer was 
overruled, and it was ordered by the court “that the plaintiffs 
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do have their judgment revived, and that they recover from 
William Glendenning, as administrator of Jerry Reed, sur- 
viving partner of the firm of Richmond & Reed, the sum of 
$1,178 58, principal, $68 93, interest to June 3d, 1861, the 
date of said former judgment, with interest from said day on 
the principal until paid, $12 92 costs on the former judg- 
ment, with the costs of this proceeding, and that execution 
issue accordingly.” At the time of entering this judgment, 
complainant claimed the right to put in a plea of plene ad- 
ministravit if the effect of such judgment was not merely a 
revival of a dormant judgment, but also to have the force of 
a new and original judgment binding complainant personally, 
if no assets of the intestate could be found. But the presid- 
ing judge held that said judgment was binding only against 
the administrator in his representative character, and that, 
therefore, such proceeding was unnecessary. Subsequently, 
execution was issued against. complainant, as administrator, 
and levied upon property supposed to belong to his intestate, 
to which he filed his affidavit of illegality setting up the facts 
aforesaid. Upon which Judge Gibson passed the following 
order: “The affidavit of illegality is, upon demurrer of plain- 
tiff’s attorney, dismissed, as the execution has, in my opinion, 
been properly issued, and is proceeding regularly. In my 
opinion, the effect of the order of revival is to establish the 
judgment against the estate of Reed, and binds the adminis- 
trator in his representative character only. Let the execution 
proceed.” Subsequently, a return was made by the sheriff 
that there was no property belonging to the estate of Reed to 
be found. Thereupon, on February Ist, 1873, defendants 
commenced suit on the bond of complainant, returnable to the 
next April term of the court. He asks for discovery, and 
prays that the suit aforesaid be enjoined. 

It was subsequently agreed that the application for injunc- 
tion should stand over until the hearing on the merits, when, 
if the writ was refused, defendants should be entitled to their 
judgment in the action of debt. 
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Upon demurrer, the bill was dismissed, and complainant 
excepted. 

Judgment was then allowed in the common law suit, to 
which complainant also excepted. 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 


H. W. Hiturarp; H. Ciay Foster, for plaintiff in error, 


Frank H. MILter, for defendants. 


McCay, Judge. 


1. It is very clear to us that a judgment on a sci. fa. to 
revive a judgment against an administrator is conclusive of 
assets, and that he might plead in bar of the revival plene 
administravit. ‘The revived judgment is against him as ad- 
ministrator, and to be levied as other judgments against him 
as such administrator. If he has no assets, there is no reason 
for the revival. At common law, the only way to make an 
administrator or executor liable, personally, on a judgment 
against his intestate was to make him a party by sei. fa. 
Otherwise, the action of debt, suggesting a devastavit, would 
lie for want of privity—he was no party to the judgment: 
See Williams on Executors, 1700; 2 Lord Raymond, 972; 1 
Saunders’ Reports, 219. Such being the law, and the parties 
having been, as the bill states, misled by the judge, as to 
the effect of the judgment, we think there was error in the 
judgment sustaining the demurrer. As the bill states, the 
administrator offered to plead plene administravit. ‘This plea 
was overruled as not a proper plea to the proceeding. This 
is presumed to be on the motion of the plaintiff in sei. fa. 
Can he meet the defendant by such a motion—take ad vantage 
of the judgment and then repudiate it? In conscience and 
equity, to permits him to do this would be to permit him to 
commit a fraud—to get an unconscientious advantage by re- 
pudiating his own action. Is this not a case falling within 
section 3129 of the Code? Is not this a defense that the 
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party was prevented from making, by fraud or accident, or the 
act of the adverse party without any fraud or negligence on 
his part. Had he not a right to rely on the statement of the 
court that he would not permit a judgment which would in- 
jure him by his failure to plead plene administravit. Whilst 
we feel the importance of maintaining, in its integrity, the 
rule that judgments are conclusive, yet we think it error if 
the judge or chancellor does not take care that so clear a case 
of surprise as this shall not hurt. 

2. We held, in the case of Rutherford vs. Crawford, at this 
term, that the two acts of 1866, pamphlet 1865 and 1866, 
pages 22, 71, transferred to the county court all judicial mat- 
ter of the old inferior court; that under the words suits on the 
docket (civil cases in the title,) was included all unsatisfied 
and unperformed judgments. The constitution of 1868 trans- 
ferred to the superior court all the books, papers and proceed- 
ings, of the county courts, and the unfinished business thereof’: 
Const. 1868, art. x1., sec. 7. In view of the fact that both 
the inferior and county courts were abolished, we think these 
provisions should be liberally construed, so as to prevent a 
failure of justice, and our judgment is that whenever it is 
necessary for the purposes of justice to take any action by 
either party in relation to any of the judgments of said courts, 
the superior court, having, as it has, custody of the records, 
may do what either of those courts might have done in the 
premises. 

Judgment reversed. 


SamvueEL D. Irvin, administrator, plaintiff in error, vs. 
JaMEs H. SAanpDers et al., defendants in error. 


t 
(Trippe, Judge, was providentially prevented from presiding in this case.) 


A court of equity has no jurisdiction to review and correct errors appa- 
rent upon the face of a common law judgment. 








ATLANTA, JULY TERM, 1874. 
Wilkins vs. The Wardens, etc., of St. Marks Church. 


Equity. Judgments. Before Judge Kippoo. Early Su- 
perior Court. April Term, 1874. 


For the facts of this case, see the decision. 


E. C. Bower, for plaintiff in error. 


R. C. Freeman; R. H. PowE 1, by brief, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants to set aside a common law judgment for alleged 
error apparent on the face thereof. The defendants demurred 
to the complainant’s bill, which demurrer was sustained by the 
court, and the complainant excepted. 

We find no error in the judgment of the court in sustain- 
ing the demurrer to the complainant’s bill. A court of equity 
has no jurisdiction to review and correct errors apparent on 
the face of a common law judgment. When a decree has 
been rendered by a court of equity, that court will entertain 
a bill, on a proper case being made, to review and correct 
errors of law apparent on the face of the decree, but not for 
errors apparent on the face of a common law judgment. If 
the complainant has any remedy, it is in the common law 
court in which the judgment was rendered. 

Let the judgment of the court below be affirmed. 


ey 
C. D. S. WiLkrns, for use, ete., plaintiff in error, vs. THE 
WARDENS AND Vestry OF Sr. Mark’s PRrorestant 
Episcopat Cuurca oF Darton, defendant. in error. 


A religious society, which is not incorporated according to law, or which 
has not recorded its name and objects, as provided by section 2347 of 
the Code, cannot be sued as such. Its members are liable on its con- 
tracts as joint promissors or partners. 
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Contracts. Corporations. Pleadings. Joint promissors. 
Before Judge McCurcuen. Whitfield Superior Court, 
April Term, 1874. 


Suit was brought against the defendant in a justice court. 
The case was carried by appeal to the superior court. The 
jury found for the plaintiff. The defendant moved for a new 
trial, among other grounds, because the court erred in charg- 
ing the jury as follows: “It is immaterial whether St. Mark’s 
Episcopal Church is a corporation or not. If it is a society 
of persons who have associated themselves together for a pur- 
pose, and constituted certain agents, called by the name of 
wardens and vestrymen, or by any other name, then this 
church can be sued, and its representatives, the wardens and 
vestrymen, can be sued.” 

The motion was sustained, and a new trial ordered ; where- 
upon, the plaintiff excepted. 


JESSE A. GLENN, for plaintiff in error. 


SHumMaTe & WILLIAMSON, for defendants. 


McCay, Judge. 


It is not pretended that the members of this society, at the 
date of the commencement of the suit, are the persons, all of 
them, who were members at the time of the contract. The 
whole scope of the proof and the form of the suit is against 
the society as such—the society changing in parts as its mem- 
bers changed, by death, removal and accession. In other 
words, the ggit is upon the idea that the society is an entity— 
that as it has succession, by change in membership, that it 
remains the same, however its members change. The suit 
does not even go against the parties as joint contractors, but 
against the society, as such, by its name, represented by its of- 
ficers. Now the right to have succession—to remain the same 
though the parts and members change—to be and continue a 
thing, an entity, whatever may be the change in membership, 
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and to sue and be sued—make up the idea of a corporation, 
which our Code defines to be “an artificial person created by 
law for specific purposes.” We are clear that this action, so 
far as it is a suit against the society, as such, cannot be sus- 
tained. Had its members all been served they might be 
charged as joint promissors, contracting through an agent, or 
as partners, contracting ina firm name. But this is a suit 
against the church, as an entity, and the service is upon the 
officers: See Addison on Contracts, 765, and the cases cited 
there. Without question, if the individuals joined in this suit 
and served, have, for a consideration, such as the waiver of the 
mechanic’s lien, promised jointly to pay this debt, they are 
liable for it. But we see no evidence of this in the record. 
It seems plain to us that any promise they made was as agents 
of the church, and not in their individual capacity. At any 
rate, the evidence on this point is not so plain as to justify us 
in reversing the judgment of the court granting a new trial. 
Our law furnishes so simple a method by which societies such 
as these may be incorporated and acquire the right to contract, 
have succession, ete., and it is so easy for any one to know 
what is the truth of the case, that if men will make business 
transactions of the character disclosed by this record, they 
must take the consequences: See Code, sections 1647, 2347. 
This society is not, under those sections, authorized to sue or 
to be sued, If its members are liable they stand as do other 
joint promissors or partners. 
Judgment affirmed. 


GreorceE W. Peacock, plaintiff in error, vs. Josnua F. 
Usry, defendant in error. 


1, Where a continuance is asked on account of the absence of the de- 
fendant for providential cause, the facts must be made to appear to the 
court by affidavit or other competent evidence. A letter from the de- 
fendant to his counsel, and his declarations to third persons are not 
sufficient. 





354 SUPREME COURT OF GEORGIA. 


Peacock vs. Usry. 


2. No brief of evidence having been filed, the motion for a new trial 
was properly dismissed. Aliter, had it been a motion to set aside the 
verdict. 

- To authorize the setting aside of a verdict on account of the defend- 
ant having been providentially prevented from being present at the 
trial, it must be shown that he was injured by such absence. His affi- 
davit to the effect ‘‘ that he had a good defense to the suit, and that 
he would have testified that the account of the plaintiff had no valid 
existence in fact or law for which he was responsible,’’ being merely 
a conclusion of his own, is insufficient. 


Continuance. New trial. Verdict. Before Judge HEr- 
SCHEL VY. Jounson. Washington Superior Court. Septem- 
ber Term, 1873. 


For the facts of this case, see the decision. 


LANGMADE & Evans; H. D. Capers, for plaintiff in 
error. 


CarRsweELL & Denny, for defendant. 


Warner, Chief Justice. 


Usry sued Peacock on an open account for $306 50. On 
the trial of the case the jury found a verdict for the plaintiff 
for the amount claimed. The defendant made a motion for a 
new trial, (as the bill of exceptions states,) on the ground that 
the court erred in refusing to grant a continuance of the case 
on the showing made therefor, and also on the ground that 
the court erred in dismissing the defendant’s motion for a new 
trial because there was no brief of the evidence filed, as _re- 
quired by the 49th rule of the superior court. 

1. It appears from the record that when the case was called 
for trial the defendant’s counsel stated that their client was 
absent; that they could not safely go to trial without his pres- 
ence; that they relied on his evidence to make out his de- 
fense; that they believed he had a good defense, and exhib- 
ited a letter from the defendant to them, in which he stated 
he was prevented from attending court in consequence of the 
sickness of his child. Drake, who was sworn, stated that he 
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got word from defendant that one of his children was seriously 
ill. There was no error in overruling the motion for a con- 
tinuance upon this showing therefor. It should have been 
made to appear to the court by the affidavit of the defendant 
or other competent evidence, of which the court could have 
taken judicial notice, that the defendant was absent from 
providential cause; the mere declarations of the defendant to 
his counsel, or others, that he was absent for that cause, was 
not sufficient to have authorized the court to grant a contin- 
uance. 

2. As the defendant made a motion for a new trial in the 
case, there was no error in dismissing the motion because a 
brief of the evidence had not been filed, as required by the 
rule of the court in such cases. 

3. If the defendant had made a motion to set aside the ver- 
dict, on the ground that he was prevented from being present 
at the trial from providential cause, instead of making a mo- 
tion for a new trial, then a brief of the evidence would not 
have been necessary; but in making a motion to set aside the 
verdict for that cause, it would have been incumbent on the 
defendant to show that he had been injured by the verdict in 
consequence of his absence, that if he had been present and 
testified in the case the result of the trial would have probably 
been different. The statement of the defendant, in his affida- 
vit, as set forth in the record, “that he had a good defense o 
the suit, and that he would have testified that the account of 
the plaintiff had no valid existence in fact or law for which 
he was responsible,” would hardly have justified the court in 
setting aside the verdict if that motion had been made. The 
defendant says he had a good defense to the suit, but does not 
state what that defense was, so that the court could judge of 
it. The defendant states his own conclusion, that the plain- 
tiff’s account had no valid existence, in fact or law, and that 
he would have so testified, without stating any facts on which 
the court could base its judgment going to show that the 
plaintiff’s account had no valid existence, in fact or law, for 
which he was responsible. The defendant should have stated 





356 SUPREME COURT OF GEORGIA. 





Lowry vs. Parsons et al. 


the facts, so that the court could determine whether he was 
responsible for the payment of the plaintiff’s account under 
the law. 

Let the judgment of the court below be affirmed. 


W. M. & R. J. Lowry, plaintiffs in error, vs. Epwin Par- 


sons et al., defendants in error. 


Where the charter of a bank made the private or individual property of 
each stockholder, as well as their joint property, liable for the redemp- 
tion of the bills of said bank, and for the payment of all the debts and 
liabilities of the same, and provided that when any judgment shall be 
obtained against said bank, and execution issued thereon, it shall be 
the duty of the levying officer, first, to levy the same on the property 
of said corporation and to sell the same, and if the proceeds thereof 
shall be insufficient to pay off said execution, and the return of said 
officer of no corporation property shall be sufficient proof of the same, 
it shall be the duty of said officer next to levy said execution on the 
individual property of any stockholder or stockholders, and sell the 
same until an amount is raised sufficient to pay off said execution, 
each stockholder only to be liable for the whole indebtedness of the 
bank in proportion. to the amount of his stock, and that any stock- 
holder who pays off, any such execution or part thereof, shall have the 
right to use and control the fi. fa. against all the other stockholders, 
so as to collect the ratable share out of each of them: 

Held, that a judgment against the bank, under such a charter, is a judg- 
ment also against each stockholder to the extent of his stock, and as 
between such judgments, the oldest has the right to be first paid out 
of any money raised by the sheriff out of the property of any stock- 
holder. Whether such a judgment has a lien on the property of a 
stockholder from its date, as against a bona fide purchaser of such 
property, without notice? Quere. 


Banks. Stockholders. Judgments. Execution. Before 
Judge UNDERWvoD. Floyd Superior Court. January Term, 
1874. 


This case is fully reported in the above head-note. 


REvuBEN ARNOLD; E. N. Broy es, for plaintiffs in error. 
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Amos T. AKERMAN, by Jackson & CLARKE, for defend- 
ants. 


McCay, Judge. 


By the plain, positive terms of the charter of this bank, it 
was not only stipulated that the stockholders should be liable 
for the debts and liabilities of the bank, but it was contracted 
for, in terms, that a judgment against the bank should be capa- 
ble of being enforced by a levy on the property of the stock- 
holders. It seems to us unquestionable that the necessary 
legal effect of this language is, as to these stockholders and 
the creditors, at least, to make the judgment against the bank 
a judgment also against the stockholders. A judgment is the 
conclusion or declaration of the court as to the rights of the par- 
ties entered of record. Is not this judgment just that? There is 
but one question open: is any particular person a stockholder? 
When he is found to be such, by the express terms of the 
charter—by his own solemn contract with the state—he has 
agreed that the judgment against the bank shall be conclusive 
as to him, and shall be the basis of a process that may seize 
and sell his property. ‘This money comes into court on the 
assumption that the party out of whose property it was raised 
is a stockholder, and the money is to be distributed on that 
idea. It is not for anybody claiming this money to make any 
issue, either as to the fact of his (the defendant) being a stock- 
holder, or that he is such to the amount of the money on hand. 
What hinders, therefore, these ju lzments, all of them, from 
being judgments against the stockholder? They all are judg- 
ments against the bank, and they all are declared by law to be 
capable of seizing and selling the property of the stockholders, 
That is the leading effect of a judgment—the very object of 
a money judgment—its quality of qualities. 

The evident theory of this charter is that each debt con- 
tracted by the bank is a debt of the stockholders, and each 
suit against the bank is a suit against the stockholders. No- 
tice to the bank is notice to them, and the judgment is con- 
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clusive as to them. ‘There is but one qualification—the prop- 
erty of the bank is to be first exhausted. It is pretty plain 
that this does not simply mean there shall be a return of no 
property. That is, doubtless, prima facie evidence, but we 
suppose the act to mean that the property of the bank shall 
be exhausted. When the plaintiffs in error sell the property 
of a stockholder, they are therefore estopped from saying that 
the owner of the property is not a stockholder, or that the 
bank has any property unexhausted. Every issue, therefore, 
is closed. The bank, by the judgment of the court, owes the 
debt, its property is exhausted, and the money in court has 
been raised by the sale of the property of a stockholder. 
Under our law, judgments have dignity according to date, 
and both in the federal court and the state court, the judg- 
ments of either have always been recognized as standing in 
this relation to each other. The oldest judgment is of the 
highest dignity, has the first lien, and is the first to be paid: 
Code, 3580; Harrison vs. McHenry, 9 Ga., 164; Johnson vs. 
Mitchell, 17 Ibid., 593. The only argument presented that 
strikes us as presenting any serious difficulty to this view of 
the subject is that which presents the danger and inconven- 
ience of holding a judgment to bind the property of a defend- 
ant whose name does not appear of record. It is said that it can 
hardly be supposed the legislature intended thus to set a trap 
into which innocent purchasers may fall, and this is doubtless 
true. Were this an issue between a purchaser and one of these 
judgments, the right of the purchaser would present itself 
very strongly; but there is a wide difference between a lien 
authorizing a sale, and a lien following property sold to an 
innocent purchaser. We have held, as to all the secret liens 
of factors, landlords, mechanics, ete., that whilst they are good 
as against the owner, and have rank and dignity as to each 
other, they do not follow property into the hands of an in- 
nocent purchaser for value. And even as to judgments, the 
lien is lost if not enforced, as to realty, in four, and as to per- 
sonalty, in two years. It does not at all follow that a judg- 
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ment, with authority to sell, is such a lien as to follow property 
into the hands of a purchaser. 

The argument that the plaintiff in error ought to have the 
advantage of his superior diligence, would apply just as 
strongly to all cases where an older judgment comes in to 
claim money raised by a younger. The reply is, such is the 
settled law of this state, and it is for the legislature, and not 
the courts, to change it. 


Judgment affirmed. 


Anprew J. SHAFFER, plaintiff in error, vs. JAMES P, Sru- 
MONS, defendant in error. 


1. At the September term, 1872, a verdict was rendered in favor of the 
defendant, and a motion made by the plaintiff for a new trial. An or- 
der was passed giving the plaintiff leave to file his motion and brief of 
evidence at the next term. At the next term, March, 1873, an order 
was taken reciting that the defendant had died since the last term, and 
that there being no representation upon his estate, the motion for a 
new trial should stand continued. An order was also passed giving to 
the plaintiff further time to have the brief of evidence revised and ap- 
proved by the court, or agreed on by counsel. Atthe March term, 
1874, the administrator of the defendant was made a party, and the 
motion came on to be heard before Judge Rice, the successor of Judge 
Davis, before whom the issue was originally tried. Counsel for defen- 
dant would not agree to the brief of evidence, and the court had to sat- 
isfy itself in the best manner it could as to the correctness of the brief 
of evidence filed by the plaintiff, and then approve it. Under these 
circumstances, a refusal to dismiss the motion for a new trial was not 
error. 

Where a debt had been scaled under the ordinance of 1865, and a mo- 
tion was made to open the judgment under the relief act of 1868, upon 
the trial of which issue the debt was again reduced, the judgment of 
the court below granting a new trial will not be interfered with. 


New trial. Practice in the Superior Court. Scaling ordi- 
nance. Relief Act of 1868. Before Judge Rice. Gwin- 
nett Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 
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CrarkK & Pace; J. N. Gienn; N. L. Hutcutns, for 
plaintiff in error. 


Winn & Siumons, for defendant. 


Warner, Chief Justice. 


This case came before the court below on a motion for a 
new trial; the judge who presided on the trial having gone 
out of office, the motion was heard before his successor. It 
appears from the record that a motion had been made in the 
court below to open and reduce the amount of a judgment 
under the act of 1868; the debt on which the judgment was 
founded, had already been scaled under the provisions of 
the ordinance of 1865. The issue was tried by a jury at the 
September term of the court, 1872, and a verdict rendered in 
favor of the defendant reducing the amount of the judgment. 
At that term of the court a motion was made by the plaintiff 
in the judgment for a new trial. The court passed-an order 
at that term, for the reasons stated therein, giving to the plain- 
tiff leave to file his motion and brief of the evidence at the 
next term of the court, as if the same had been done at the 
present term. At the next March term of the court, 1873, 
an order was passed reciting that Russell, the movant to re- 
duce the judgment, had departed this life since the last term 
of the court, and that his estate had no legal representative, 
and that the motion for a new trial stand continued. At the 
same term of the court an order was passed giving to the 
plaintiff further time to have the brief of evidence revised 
and approved by the court, or agreed on by counsel. Noth- 
ing more appears to have been done in the case until March 
term, 1874, when the administrator of Russell, by an order of 
the court, was made a party to the proceeding in lieu of Rus- 
sell, when the motion for a new trial was heard before Judge 
Rice, he being the successor of Judge Davis, before whom the 
issue was originally tried. In this state of the case the pre- 
siding judge certifies that he urged upon the counsel to agree 
upon the brief of the evidence filed by the plaintiff, but the 
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defendant’s counsel could not or would not agree to it, and 
the court had to satisfy itself from the evidence before it in 
the best manner it could as to the correctness of the brief of 
the evidence filed by the plaintiff, and then approve it. The 
counsel for defendant then moved the court to dismiss the 
motion for a new trial for the alleged irregularities in the pro- 
ceedings in making the motion, and in filing and approving 
the brief of the evidence in the case, which motion the court 
overruled, and the defendant excepted. The court, after hear- 
ing argument on the merits of the motion, granted a new trial, 
to which the defendant excepted. 

1. If the case was reached on the docket at September 
term, J873, it was probably continued, because it was not ina 
condition to be heard, for want of parties, as the administra- 
tor of Russell does not appear to have been made a party un- 
til March term, 1874. There was no point made that the 
administrator of Russell did not have notice of the motion, 
but, on the contrary, it appears from the record that one of 
his counsel amended the brief of his own testimony which 
had been filed by the plaintiff. Where a case has been tried 
before a judge who has gone out of office, and a motion made 
for a new trial, and no brief of the evidence agreed on or ap- 
proved by the judge, who tried it, under the facts and cireum- 
stances disclosed by the record before us, the defendant should 
not be allowed to defeat the motion by refusing to agree to a 
brief of the evidence, because the then presiding judge can- 
not verify and approve it of his own knowledge, not having 
been present at the trial. A large discretion must necessarily 
be allowed to the judge in such cases, and we do not think it 
was abused in this case. The motion to dismiss the motion 
for a new trial was properly overruled. 

2. Nor do we find any error in the judgment of the court 
in granting the new trial. The equity of the defendant to 
have the plaintiff’s judgment reduced, after the debt on which 
it was founded had once been scaled under the ordinance of 
1865, is not at all apparent to us, and therefore we will not 
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interfere with the discretion of the court in granting the new 
trial. 
Let the judgment of the court below be affirmed. 


Kate B. Kerr, by next friend, e¢ al., plaintiffs in error, vs. 
Frank M. Wuire, executor, et a/., defendants in error. 

1. An executor to a will made and probated in Tennessee may assent to 
a devise of real estate situated in this state, without probate of the 
will here. Whether, if there were creditors here, this would be good 
againstthem? Quere. 

2. Where a will made in Tennessee, and executed according to the laws 
of Georgia, devised lands situated in this state to A B, in trust for the 
testator’s children, the trustee takes a title to the land under our law, 
clothed with the trust for the beneficiaries, and the laws of Tennessee, 
prescribing on what terms the trustee shall enter upon the execution 
of the trust, have no application. 

3. The injunction in this case was properly refused. 


Administrators and executors. Trusts. Wills. Injune- - 
tion. Before Judge Gipson. Richmond county. At cham- 
bers. April 28th, 1874. 


Kate B. Kerr and John L. Kerr, minors, by their legal 
guardian under the laws of Tennessee, and by their next 
friend in Georgia, filed their bill against Frank M. White, 
as executor of the will of John Kerr, deceased, and Thomas 
W. White, as trustee for complainants, alleging, in substance, 
the following facts: , 

John Kerr died in Memphis, Tennessee, in September, 1870, 
leaving a will, the fifth item of which was as follows: 

“I give and bequeath to Thomas W. White all the rest 
and residue of my property, both real and personal, including 
houses and lots, lands, bonds, notes and stocks of every kind 
and description, in Georgia, ‘Tennessee and Mississippi, or else- 
where, in trust, for the benefit of my three grand-children, 
John L. Kerr, Kate B. Kerr, and Julia Willie Kerr, with 
full power and authority to sell any portion of the same and 
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reinvest in such other property as he may think best; to ex- 
pend such amounts as may be necessary to educate them well, 
and on the coming of age or marrying of my grand-son, to 
pay him over and deliver to him one-third of the same; and 
on the marriage or coming of age of the girls, to deliver one- 
half of their interest to them, and to settle on them for life, 
with remainder to their heirs, in strict settlement, the other 
half; but should either of them die before coming of age or 
marrying, his or her share to go equally to the other two, with 
the same limitations as to the girls.” 

Julia Willie Kerr has since died. 

At his death, testator possessed, in Georgia, two valuable 
lots in Augusta, at the southwest corner of Jackson and Broad 
streets, thirty-eight shares of stock in the Atlanta and West 
Point Railroad Company, and an interest in sixty shares of 
stock in the Georgia Railroad and Banking Company, stand- 
ing in the name of Kerrs & Hope, a firm of which John Kerr 
had been a member with Andrew Kerr and James Hope, of 
whom James Hope is the survivor, and is now a resident of 
Augusta, Georgia. Frank M. White has collected the income 

‘from the property in Georgia, except the dividends on the 
Georgia Railroad stock, which have been collected by James 
Hope since the death of John Kerr. 

The following proceedings were had in Tennessee: A bill 
was filed early in 1872 to compel Thomas W. White to pay 
educational bills, and to give bond for his trust. During the 
fall of 1872 a decision was rendered requiring him to give bond 
for property in Tennessee, and not to give bond for property 
out of that state. Both parties appealed, and it is now in the 
supreme court of Tennessee. A bill was also filed to compel the 
trustee to pay past educational bills, and allow annually a sum 
for maintenance, support and education, of the infants, and 
to pay bills due for past maintenance of complainants. In 
July, 1873, an order was passed, pendente lite, for support and 
maintenance, but not for education; and a final decision for 
annual’ allowance for support and education was rendered 

March 27th, 1874, amounting to $3,000 00, with direction 
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to pay back bills due for past maintenance. In January, 
1874, a bill for injunction was filed in the probate court to 
restrain White from acting as trustee until he gave bond for 
his trust, and for his removal if he failed to give bond; also, 
for a receiver. Injunction was issued and served in January, 
1874, upon Thomas W. White and Frank M. White. The 
demurrer of defendant, Thomas W. White, to the jurisdic- 
tion of the court had not been argued up to the hearing in this 
case. 

The following proceedings were had in Tunica county, 
Mississippi: In the chancery court, having probate jurisdic- 
tion, an order was passed, in 1871, for maintenance and sup- 
port, to be furnished out of the Tunica estate (not the trust 
estate) of the minors, inherited from their father. An order, 
in 1872 or 1873, was passed increasing the allowance. In 
the fall of 1873, Mrs. Julia G. Coffee, mother of infants, was 
appointed guardian vice Dr. Nelson, resigned. In the fall of 
1873, an order was passed discontinuing the allowance from 
Tunica court, because the estate was out of repair, and there 
being no net income from it. The full sum allowed by that 
court for maintenance and support of infants was not received 
in any year; and in April, 1873, the amount received under 
such order had fallen short, from year to year, to about eigh- 
teen hundred or two thousand dollars. The bill against 
White, trustee, for maintenance and support, was not filed 
until long after the infants had failed to receive anything 
from their Tunica allowance, and was only brought because 
White, trustee, refused to make any such allowance out of 
the trust estate, denying his authority to do so, notwithstand- 
ing the allowance failing from Tunica court, of which he 
(White) had knowledge. 

The following proceedings were had in Georgia: A petition 
for administration, with the will annexed, was filed in Geor- 
gia January 22d, 1874, to which objections were filed by 
Thomas W. White, trustee, and Frank M. White, executor, 
and the same are on appeal, undetermined, in Richmond su- 
perior court. On the 16th February, 1874, Frank M. White 
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delivered to Thomas W. White, trustee, in Tennessee, a deed 
of transfer of the real estate in Georgia, but made no refer- 
ence to the Georgia or Atlanta and West Point Railroad 
stock. ‘This was done after he had notice of an application 
plication for administration in Georgia. 

All the debts in Tennessee have been paid except one claim 
of about $3,000 00. No settlement has been had with James 
Hope, who retains control of the Georgia Railroad stock, and 
claims a large indebtedness as due him by testator on a settle- 
ment of the partnership affairs. ‘The defendant, Thomas W. 
White, trustee, is now attempting to sell the real estate loca- 
ted in Georgia. He also fails to maintain and educate com- 
plainants. They pray that the said Frank M. White, execu- 
tor, be enjoined from paying or delivering to the said Thomas 
M. White, trustee, any portion of the balance of their estate 
in Georgia until the further order of the court, and that said 
trustee be restrained from receiving the same. 

That the said Thomas W. White be enjoined from acting 
further in the capacity of trustee, or from receiving any of 
the income of the property now in his hands, or from dispos- 
ing of any portion thereof, but that a receiver may be appoint- 
ed to take charge of said property, and to collect its income 
until the further order of the court; that if it be held that 
said White is entitled to act as trustee, that such receiver be 
nevertheless appointed to act until he give a proper bond for 
the protection of the trust estate. 

That upon a final hearing the said White may be enjoined 
from acting further as trustee. If not, that he may be decreed 
to execute the trusts covered by the will by paying the tuition 
bills and expenses of the education of the complainants al- 
ready accrued, or which may hereafter accrue. That he be 
required to give bond, ete. 

Thomas W. White answered, denying the jurisdiction of 
the court of Tennessee over him, or its authority to require 
security, asserting his right to control the property in Georgia 
under the authority of the will; denying the necessity for ad- 
ministration, and alleging proper provision for the minors. 
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Numerous affidavits were read upon the hearing of the mo- 
tion for injunction and the appointment of a receiver, all un- 
necessary here. 

The injunction was refused and a temporary receiver ap- 
pointed to act until the supreme court could pass upon the 
questions involved. To this judgment the complainants ex- 
cepted. 


FRANK H. MILLER, for plaintiffs in error. 


Ist. A foreign executor is authorized to sue in Georgia: Act 
of February 23, 1850, 280; Cobb’s Digest, 341, on cause of . 
action before or after death of testator ; Act December 6, 1860, 
32; Code, 2450, 2614; and make titles to land where bond 
has been given by deceased: 30 Ga., 652; or sell, on applica- 
tion to court of ordinary, any land recovered by suit: Code, 
section 2617. He may also have fraudulent letters of admin- 
istration in Georgia set aside: 37 Ga., 265; and is not re- 
quired to account in Georgia if sidvens and ceider bond: 34 
Ga., 511; but he may be required to protect the interest of 
citizens of Georgia: Code, 2616; and his authority ceases 
whenever a Georgia administrator or executor is appointed: 
4 Lansing, N. Y., 188 and 189. Prior to express statutes he 
could not sue in Georgia, although he could receive payment 
there: 9 Wal., 394, 740; and a new administration was nec- 
essary: 4 Mason, 16; 10 Paige’s Chan., 550; 6 John Chan., 
353. Now hecan use all the processes as if qualified in this 
state: Code, 2459. But there is not, and never was, any law 
which authorizes suit against him: 5 Ga., 275; 24 Ga., 370; 
15 ere , 1; nor against a foreign trustee: 32 Ga., 358; 38 
Ga., 

ay mt complainants have the right to ask the direction of 
the court whether the real estate in Georgia is to be distribu- 
ted according to Georgia or Tennessee law: 18 Ga., 554-8 ; 
and to pray for their protection: 28 Ga., 32; although they 
are domiciled under the law of Tennessee: 33 Ga., 195; and 
a transcript of the will isa muniment of title under which 
they can claim to have their rights passed upon: 31 Ga., 593. 
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3d. Disposition of real estate, by deed or will, is subject to 
the laws of the country where situated, and the will must be 
proved: 9 Wheaton, 565, 571. 

4th. In removing trustees, the controlling principle with 
the court is the scope and object of the trust: 14 Ga., 416; 
16 Ga., 406; 26 Ga., 644. And the court determines wheth- 
er the allegations are sufficient: 32 Ga., 31, 696; 33 Ga., 
435. The following sections of the Tennessee Code, viz: 
Sections 1974, 1975, 1979, 1980, 2222, 2225, 3648, 3649, 
3655, 3656, 3660, 3661, 3662, are in evidence, and the decis- 
ion of the court construing them. This construction of the 
Tennessee law, as well as that determining what the will 
means, is the law of this case for the present at least: 38 
Ga., 75. 

5th. Where there is a contest as to administration, there is 
a necessity for the appointment of a receiver: Code, 3149. 
Where there are unsettled matters of a partnership, adminis- 
tration is necessary: Code, 1907. And where the foreign ex- 
ecutor fails or refuses to collect the assets in Georgia: Code, 
2535-6; 8 Ga., 236-9; 10 Ga., 266; McLaren vs. Bradford, 
decided Sept. 15, 1874. 
- 6th. Whether there shall be an ancilliary administration in 
Georzia, and whether assets in Georgia, arising from réal es- 
tate are to be remitted to Tennessee, is a question of judicial 


discretion: 20 New York, 103; 53 Lbid., 192; 18 Ga., 559. 


W. H. Hutt; Barnes & Cummina, for defendants. 

Ist. Who may appoint a trustee, and who may act as trus- 
tee in Georgia? We answer whoever has property in Geor- 
gia, and a right to convey it, may convey it, in trust, by deed 
or will; and whoever is capable of holding property in Geor- 
gia for his own use, may hold it in trust: Hill on Trustees, 
p. 55-59. But citizens of other states may both hold and con- 
vey property in Georgia. An appointment of a trustee by a 
foreign court would stand on a different footing. 

2d.‘ A foreign executor can make a valid deed to land in 
Georgia: 30 Ga., 651; Criswell vs. Altemus, 7 Watts, 566 ; 
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Lancaster vs. McBride, 5 Iredell, 421. A will made and ad- 
mitted to probate in another state is a good muniment of title 
here without probate in Georgia: 31 Ga., 600. The will is 
our title here, and the deed given by the executor is nothing 
more than an assent to the devise. As to power of executors 
from other states, see Code, 2450, 2614, 2616. On the con- 
struction of these sections, see Kane vs. Paul, 14 Peters, 39, 
40, 41; Wallace vs. Walker, 37 Ga., 275. An executor in 
one state may assent to a legacy of personalty in another, 
without obtaining new letters in the other state: Trecothick 
vs. Austin, 4 Mason, 35. Our law puts realty and person- 
alty on the same footing as to assent: Code, 2451. The only 
distinction as to wills of realty and personalty in Georgia, is 
that one must follow the law of Georgia, and the other the 
law of the domicil: Code, sec. 8. . 

3d. The will does not require the trustee to give bond— 
nor does any law of Georgia require it. Neither does the law 
of Tennessee when rightly construed, but if it did, it would 
not affect his status in this state. On this and the two re- 
maining grounds, see Johns vs. Johns et al., 23 Ga., 39; Par- 
sons et al. vs. Jones et al., 26 Ga., 647-9; Willson et al. vs. 
Whitfield, 38 Ga., 283; Crawford et al. vs. Ross, 39 Ga., 
49; 16 Ga., 409. 


McCay, Judge. 

1. What is the relation of a trustee to the title to land con- 
veyed to him by deed or will under our Jaw? At common 
law he was unquestionably the owner of the land. The com- 
mon law courts did not even recognize the uses for which, 
by the terms of the deed, he held it, but treated him as the 
owner of the land to all intents and purposes. Equity, it is 
true, compelled him to use the land for the purposes declared. 
But it nevertheless recognized his title—treated him as the 
legal owner, so far as this ownership was not inconsistent with 
the trusts declared in the deed. So long as the trustee con- 
formed to the purposes declared he was recognized as having 
the title and ownership of the land. If it happened that the 
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trustee was violating his trust—applying the land in violation 
of the terms on which he held, equity would interfere—take 
the trust into its own hands and appoint a trustee. The new 
trustee was an officer of the court, amenable to its process and 
subject to its direction. The title of the original trustee was 
divested, the property became assets in chancery, and the per- 
son who performed the duties of management for the benefit 
of the beneficiaries was an officer, appointee of the court of 
chancery. The wishes and intent of the original grantor were 
sacred until the grantee became unfaithful. The title remain- 
ed where he left it, until by some breach of duty on the part 
of the owner of the legal estate, jurisdiction arose in chancery 
to appoint an officer of its own. ‘To do this it was necessary 
that the title of the trustee should be divested, the assets fall 
into the hands of the court as equitable assets, and then, and 
not till then, did the court acquire the power to appoint an of- 
ficer to act as trustee. ‘The process of appointment was to ap- 
point the new trustee, and then direct the old trustee to con- 
vey the title to the new trustee. Nor did the new trustee hold 
the same unlimited power, if by the deed there was such a 
power, as did the old: See Levin on Trusts, 246, 259, 710, 
723. A trustee, therefore created by deed or will, has, by the 
principles of the common law of force in this state, a title to 
the property conveyed. He is not a mere officer of the court, 
as a guardian, an administrator, ete. He holds the title—the 
estate at common law—that is, by the rules of chaneery as ad- 
ministered in England. <A feme covert or an infant might be 
the grantee of an estate in trust, and even an alien might of 
personal property, though he could not of lands, for the rea- 
son that he could not hold the titles: Levin on Trusts, 30, 
41. The question, therefore, is, was it competent for Mr. 
John Kerr to convey real estate by his will to Mr. White in 
trust for any person capable of being a cestui que trust? True, 
both the grantor and grantee were non-residents of this state, 
but they were citizens ofthe United States, and they might, 
under the constitution of the United States, the one grant and 
the other be a grantee of property—real estate—in this state: 
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Constitution United States, article 4, section 2, paragraph 1. 
If Mr. Kerr might own real estate here, he might convey it 
or devise it to Mr. White, in fee or in trust, provided he did 
it according to the laws of this state. That the deed or will 
has a trust attached does not alter the matter. Was the title 
complete to Mr. White according to the laws of Georgia ? 
The law of Tennessee has nothing to do with it; they could 
not make it good if it was bad—they cannot make it bad if 
it be good. If, by our law, White takes without conditions, 
the law of Tennessee cannot impose a condition. ‘The land 
passes according to our law, and this is the necessary incident 
to the sovereignty of the state over the land within its bor- 
ders. The question, therefore, is whether, under our law, Mr. 
White is, under the will of Mr. Kerr, entitled to the title and 
possession of the land referred to, and that depends, as we 
have said, entirely on our law. ‘To make out the case it is to 
be shown that the will is executed according to the laws of 
Georgia. This is admitted. Its probate in Tennessee makes 
it a good muniment of title in this state, under the constitu- 
tion of the United States, providing for full faith to the judg- 
ments of the judicial proceedings of other states : 31 Georgia, 
600. It appears that the executor has assented to the bequest 
to Mr. White. That he may do this would seem to follow 
from the decision in 31 Georgia, 600. If the will is a muni- 
ment of title, the grantee takes the property conveyed under 
it with the assent of the appointed executor. Were these 
creditors here, whose rights might be interfered with, and 
they were complaining, our courts would doubtless protect 
them, and not drive them to another jurisdiction for the pay- 
ment of their debts. But they are not complaining, and it is 
not for the present complainants to look after the interest of 
such creditors, if any there be. 

2. In the view we have taken of this case, suggested by 
the pithy and strong argument of Mr. Hull, we do not think 
it necessary to go into the meaning of the law of Tennessee. 
That, in our judgment, has nothing to do with it. This is 
Georgia land, and the title to it is to be regulated by our own 
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Jaw, and not by the law of Tennessee. Mr. White has the 
title under our law, and any condition imposed by the courts 
of Tennessee cannot affect it. 

3. On the questions of fact involved in the refusal of the 
injunction, we see no abuse of the discretion of the court. 
There is something on both sides, but we incline to think the 
complainants’ case not a very strong one. 

Judgment affirmed. 





Mivo S. Freeman eft al., trustees, plaintiffs in error, vs. 
Anna L. Fort eétal., defendants in error. 


Where the state court has acquired jurisdiction of a creditors’ bill, and 
has the assets of the debtor within its custody, in the hands of a re- 
ceiver, and said debtor is subsequently adjudged to be a bankrupt, it 
will not order said assets turned over to the trustees appointed by the 
United States court under the provisions of the bankrupt act, upon 
theic mere petition. When the United Stajes court shall enjoin the 
complainants in the creditors’ bill from proceeding in the state court 
to have their claims adjudicated, then it would be the duty of the latter 
court to turn over to the trustees the assets in its custody, to be ad- 
ministered by the bankrupt court. 


Equity. Bankrupt. Jurisdiction. Before Judge Hix, 
Bibb Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 


LANIER & ANDERSON; T. B. GRESHAM, for plaintiffs in 
error. 


Wuirttie & Gustin; S. D. Irvin; Por, Hatt & Lor- 
TON, for defendants. 


WARNER, Chief Justice. 


It appears from the record in this case that a creditors’ bill 
was filed‘in the superior court of Bibb county in behalf of 
sundry creditors against Burr, Flanders and Wiley, part- 
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ners, under the name of Burr & Flanders, alleging that said 
copartnership, and the individual members thereof, were in- 
solvent, praying for an injunction and the appointment of a 
receiver. The injunction prayed for was granted, and a re- 
ceiver appointed. By the interlocutory orders of the chancel- 
lor, some of the property was sold, and the proceeds thereof, 
as well as the other property and effects, was in the hands of 
the receiver, or receivers, (as there appears to have been two 
of them) appointed by the court. Pending this creditors’ bill 
the firm of Burr & Flanders, and the individual members 
thereof, were adjudicated bankrupts by the United States dis- 
trict court for the southern district of Georgia, upon the 
petition of the City National Bank of Chattanooga, one of the 
creditors of said firm of Burr & Flanders, and Wiley, who 
was a member thereof, but the City Bank of Chattanooga was 
no party to the creditors’ bill filed in the state court. Free- 
man and Holt were appointed assignees or trustees, in accord- 
ance with the provisions of the bankrupt act of congress, to 
take charge of the estates of said bankrupts, and to administer 
the same under said act. The assignees or trustees so appoint- 
ed, petitioned the superior court of Bibb county to order the 
money, property and effects, in the hands of its receivers, be- 
longing to the estates of the bankrupts, to be turned over to 
them, so that a proper distribution thereof might be made 
under the bankrupt act of congress. Upon hearing this peti- 
tion the court refused to grant it, holding that when the federal 
court having jurisdiction of the matter shall enjoin the com- 
plainants from further proceeding in the state court in relation 
to the matters in controversy in the creditors’ bill, and re- 
guiring them to litigate and adjudicate in the bankrupt court, 
then the motion as to turning over the property and funds 
will be in order for consideration and adjudication by this 
court, but for the present, and as matters now stand, the mo- 
tion is refused. Whereupon the petitioners excepted. 

The only question is as to what was the legal duty of the 
state court. The state court had acquired jurisdiction of the 
parties to the creditors’ bill and the property in its custody at 
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the time the defendants were adjudged to have been bank- 
rupts by the bankrupt court, for the purpose of deciding the 
respective claims and liens which the creditors had on the 
property of the defendants under the laws of this state. It is 
conceded that the bankrupt court has exclusive jurisdicticn in 
administering the assets of the bankrupt’s estate, whenever it 
may deem it proper to exercise that jurisdiction. It may 
enjoin the creditors of the defendants from proceeding, on a 
proper case being made, against the assets of the bankrupts in 
this case, but until it shall have done so the state court will 
not surrender its jurisdiction over the property in its custody 
on the mere motion of the assignees, and then proceed to ad- 
judicate the rights, liens and claims of the creditors to the 
property and effects of the defendants under the laws of the 
state, when it had parted with the custody of the identical 
property which was the subject matter of litigation. In the 
event the state court should do so, its decree would be a fruit- 
less one. When the assignees of the bankrupts shall make 
a proper case which will authorize the bankrupt court to en- 
join the complainants in the creditors’ bill from proceeding in 
the state court to have their respective claims and liens adju- 
dicated in that court, and shall obtain the sanction of the 
bankrupt court for that purpose, then, and not until then, 
would it be the duty of the state court to turn over to the 
assignees the assets in its custody, to be administered by the 
bankrupt court. Inasmuch as the state court had acquired 
the jurisdiction and custody of the defendant’s property and 
effects for the purposes specified in the creditors’ bill before 
they were adjudged bankrupts, the assignees cannot accom- 
plish the object sought by them ona mere motion, without 
first instituting regular proceedings for that purpose in the 
bankrupt court. 
Let the judgment of the court below be affirmed. 
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JAMES R. QuILLIAN, plaintiff in error, vs. THe CENTRAL 
RAILROAD AND BANKING CoMPANY, defendant in error. 
1, The lien given by section 1981 of the Code to mechanics, upon prop- 
erty manufactured or repaired by them, does not attach in favor of a 
workman who is hired by another to do the work. In such a case, the 

possession and the lien is in the master or contractor. 

2. Where one employs another to make brick for him in the yard and 
with the machinery of the employer, at a fixed price per thousand, the 
brick, when made, are the property of the employer, and this is so 
even if, by agreement, the brick are to be inspected, and to be of a 


certain quality. 
Mechanic’s lien. Title. Before Judge Hitt. Washing- 
ton Superior Court. September Term, 1873. 


The Central Railroad and Banking Company employed 
one Thomas J. Jenkins to make brick for it in its yard and 
with its machinery, at $7 00 per thousand for all he could 
make to the amount of two hundred thousand. The brick 
were to be of a certain quality, and were to be inspected by 
an agent of the road before acceptance. The Central Rail- 
road Company had advanced to Jenkins more than the brick 
were worth. The work was done by Quillian and other 
sub-employees. Jenkins failed to pay Quillian, and he sued 
out a mechanic’s lien and had the same levied on the brick. 
A claim was interposed by the Central Railroad and Bank- 
ing Company. At the time of the levy, the brick had been 
taken out of the kiln, and were lying beside the track of 
claimant. Whether they had formally been delivered and 
accepted or not, the evidence was conflicting. The jury found 
the brick subject. 

The claimant moved for a new trial upon the following, 
among other grounds, to-wit : 

1st. Because the court erred in holding that the plaintiff’s 
affidavit setting forth the demand due, could legally embrace 
his own wages and the wages due to other laborers, as a debt 
due to himself, for which he had the right to proceed to re- 
cover in the summary manner pointed out by section 1969, 


Revised Code. 
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2d. Because the verdict was contrary to the law and the 
evidence. 
The motion was sustained and the plaintiff excepted. 


LANGMADE & Evans, for plaintiff in error. 


No appearance for defendant. 


McCay, Judge. 


1. It seems very plain to us that the plaintiff had no me- 
chanic’s lien, under section 1981 of the Code of 1873, or un- 
der a similar section in Irwin’s Code. The plaintiff had no 
possession of the brick. The possession was in Jenkins, who 
was making the brick for the road. It was the intent, and it 
is the plain meaning, of section 1981 of the Code, to give the 
lien to the manufacturer or repairer—he who controls the 
work, has the shop—and not to the workmen. Their lien is 
upon his property, and not on the property of his employer. 


It would breed endless confusion, and almost a stoppage of 


business, to declare that each workman in a shop, who repairs 
a boot or a buggy under the orders of the owner of the shop, 
has a lien on the boot or buggy he repairs. The lien in such 
a case belongs to the proprietor. And the same is true here. 
Jenkins was the contractor; he was making these brick for 
the road; the road was his debtor, and not the debtor of his 
employees. 

2. Was the contract between Jenkins and the road one of 
employment, or was Jenkins to make the brick and sell them 
to the road? Could he have lawfully sold them to any one 
else? If I employ one to dig ore on my land, at so much 
per ton, it is my ore. If I employ him to get rails on my 
land, at so much per hundred, they are my rails, even though 
they are to be counted and inspected, and though I have a 
right to refuse pay if they do not come up to a certain standard. 
This was the company’s land and yard and machinery, and the 
brick were, in our judgment, the property of the company. 
That they had to be counted and delivered and inspected does 
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not alter the matter; nor, if that was the bargain, does it help 
the case if the company had a right to refuse to pay for them 
if they did not come up to a certain standard. This, and all 
these conditions, are every day conditions between employer 
and employee. 

Judgment affirmed. 













SamvuEL Hart e¢ al., plaintiffs in error, vs. Isaac N. Hart 
et al., defendants in error. 









1. A court of equity will not interfere, at the instance of a general cred- 
itor before jadgment, to set aside a voluntary conveyance alleged to 
have been made by the debtor to his wife, for the purpose of defraud- 
ing creditors, and to restrain the sale of such proper:y, when the fraud 
alleged is the execution of such conveyance without notice to the cred- 
itors. 

2. The act of 1873, in reference to attachments: Code, section 3297 e¢ 
seq., is prospective in its operation. . 

8. Whether the above act requires that bond should be given by the 
plaintiff is by no means clear. The better practice would be for the 
judge to require such bond. 

4. Can a decision removing an attachment issued under said act be ex- 

cepted to? Quere. : 


















Injunction. Debtor and creditor. Judgment. Fraudu- 
lent conveyance. Attachments. Bill of exceptions. Prac- 
tice in the Supreme Court. Before Judge CLark. Sumter 
county. Atchambers. September 9th, 1874. 






It is only necessary to add to the facts stated in the decision 
that the ground on which the injunction was sought was that 
the consideration of the indebtedness to Samuel Hart was 
land and other property, which the complainant believed was 
used by the defendants in the purchase of certain lots in the 
city of Americus, upon which they erected a brick store ; 
that in 1868 or 1869, the defendants commenced a partner- 
ship business under the firm name of I. N. Hart & Company, 
which continued for several years, when it was dissolved by 
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the withdrawal of one member, and the sale to the defendant, 
Isaac N. Hart, by the other members, of their interest in said 
real estate; that all the members of said firm, with the ex- 
ception of Isaac N. Hart, are insolvent, and he is seeking to 
divest himself by fraudulent means of the title to all his 
property, including the real‘estate above mentioned; that 
on February 1st, 1871, for the purpose of fraudulently de- 
feating the rights of complainant, he pretended to convey said 
realty to his wife, Mary E. Hart; that no consideration was 
paid for said deed, and it was not recorded until June, 13th, 
1874; that on the day last aforesaid said Mary E., also had 
recorded a deed to her to a part of said realty from R. F. 
Wiggins, the brother-in-law of said Hart; that said Wiggins 
had no valid title to the property therein conveyed, but col- 
luding with said Isaac N., Mary E. et al., to cheat and de- 
fraud complainant, for no consideration whatever, he signed 
said deed; that said Isaac N., and Mary E., are endeavoring 
to sell said property to an innocent purchaser for the purpose 
of defeating complainant in the collection of his debt. Prays 
for the writ of injunction. 

By consent, the motion for injunction and the motion to 
remove the attachment, referred to in the decision, were heard 
together. The first was overruled, and the second sustained. 
To both of which rulings complainant excepted. 


Hawkins & Hawkins; N. A. Suita; B. P. Hous; 
Lyon & JACKSON, for plaintiff in error. 


Lanier & ANDERSON; Fort & McCuesky, for defend- 
ants. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain them from dispos- 
ing of or conveying certain described property mentioned 
therein. .The presiding judge, on hearing the application for 
the injunction, and considering the answers of defendants and 

VoL, Li. 25, 
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the several affidavits filed by the respective parties, refused 
the injunction; whereupon, the complainant excepted. The 
defendants at the same time made a motion to remove an at- 
tachment which had been levied on the same property, under 
the provisions of the 3297th section of the Code, which mo- 
tion was granted, and the plaintiff excepted. 

1. The complainant alleges that he is a general creditor of 
the defendant; that the defendant became his debtor by the 
indorsement of certain described notes, and it is not alleged 
that the complainant has ever instituted any suit thereon 
against the defendant. This case comes within the rulings of 
this court in Cubbedge & Hazlehurst vs. Adams, 42 Georgia, 
124, and Oberholser & Keefer vs. Greenfield, 47 Ibid., 530, 
in which it was held that, as a general rule, a court of equity 
will not interfere, at the instance ofa general creditor before 
judgment, to set aside a voluntary conveyance alleged to have 
been made for the purpose of defrauding creditors, and restrain 
by injunction the sale of property held by the debtor under 
such voluntary conveyance, on the ground of fraud. The 
allegations of fraud made in the complainant’s bill are not 
sufficient, in our judgment, to take the case out of that gen- 
eral rule, and, therefore, we will not control the discretion of 
the presiding judge in refusing to grant the injunction. 

2. It appears from the record that the attachment was sued 
out and levied upon the property pending the operation of the 
temporary injunction which had been granted in this case, so 
that the defendant was subjected to both processes of the court 
at the same time, for the same cause; besides, the conveyance 
of the property complained of was made some time previous 
‘to the passage of the act of 1873, authorizing the issuing of 
the attachment, which act was prospective in its operation. 
But it was insisted, on the argument, that the failure to re- 
cord the deed of conveyance after the passage of the act was 
such a fraudulent concealment as would bring the defendant 
within its provisions. The reply is, that the plaintiff, in his 
affidavit to obtain the attachment, does not state that as one 
of the grounds for obtaining it. The ground stated in the 
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affidavit is, that the defendant made a voluntary deed of con- 
veyance of the property to his wife for the purpose of avoid- 
ing the payment of the plaintiff’s debt; that he is insolvent, 
and that he and his wife are endeavoring to sell the property 
to a bona fide purchaser for a valuable consideration. 

3. There was no bond and security given by the plaintiff 
in attachment in this case. Whether the plaintiff, in suing 
out an attachment under the provisions of the 3297th section 
of the Code, is required to give bond and security in double 
the amount of the debt, as in other attachment cases, is not by 
any means clear from the words of the statute; but in any 
view which may be taken of it, we think the judge issuing 
the attachment should require a bond, in his discretion, before 
he grants this summary process for the seizure of the defend- 
ant’s property. In view of the facts of this case, as disclosed 
in the record, we will not interfere with the exercise of the 
discretion of the presiding judge in removing the attachment. 

4, By the act of 1873, embodied in the Code, it is declared 
that “a refusal to grant such attachment shall not be conclu- 
sive on the party applying, but he may except to the decision 
and carry the same before the supreme court for review, as 
applications for injunction were carried prior to the act of 
1870. So, also, the granting of such attachment may be ex- 
cepted to, as refusals to grant injunctions prior to said time.” 
Whether this case, so far as it relates to the attachment, is now 
properly before this court for review, queere ? 

Let the judgment of the court below be affirmed. 


J. B. Ross et al., plaintiffs in error, vs. SAULSBURY, RESPEss 
& CoMPANny, defendants in error. 


1, If one accept a draft, having no funds of the drawer, and the payee 
indorse the draft before acceptance, with the distinct understanding 
with the acceptor that the acceptance is on the faith of the indorse- 
ment, ‘and the acceptor have the bill to pay, he may recover of the 
drawer and indorser as principal and security, for money paid out and 
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expended, and under our law they are joint promissors, and may be 
sued in the county of the drawer, though the indorser lives in a differ- 
ent county. 

. Where A drew a draft in favor of B on C, factor and commission mer- 
chant, undertaking, in the draft, to deliver to the factor his cotton crop 
in time to be sold, so that the proceeds might be applied to the draft 
at its maturity, and the payee, to induce the factor to accept, indorsed 
the draft, with intent to ho!d the factor harmless, and A delivered his 
crop accordingly, but the factor permitted him to sell thirteen of the 
bales for other purposes, and applied the balance to the payment of 
debts due by A to him of a previous date to the indorsed draft, which 
debts were evidenced by acceptances by the factor of other and pre- 
vious drafis of the same character by A on the factor, and which the 
fuctor had accepted and paid, and which exceeded in amount the value 
of all the cotton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was an 
appropriation of the proceeds of the cotton afterwards delivered to the 
payment of the same, and the indorser, B, would only be liable as 
surety to C, if he or his agent had notice that the previous drafts of A, 
accepted by C, had in them the like appropriation, and it was error in 
the court to charge the jury that it made no difference whether B or 
his agent had such notice or not. 


Acceptance. Indorsement. Bill of exchange. Principal 
and security. Venue. Jurisdiction. Appropriation of pay- 
ments. Before Judge Hin. ‘I wiggs Superior Court. Oc- 
tober Adjourned Term, 1873. 


Saulsbury, Respess & Company brought assumpsit against 
Frederick D. Wimberly, of the county of Twiggs, and J. B. 
Ross & 8. T. Coleman, of the county of Bibb, for $1,680 78, 
principal, $3 25, protest and stamp fees, besides interest, and 
$200 00, counsel fees, making this case : 

On June Ist, the said Frederick D. drew on the plaintiffs 
the following bill of exchange: 


“$1,680 78. Macon, GreoratA, June Ist, 1871. 
“On the 10th day November next, please pay to the order 
of J. B. Ross & 8. T. Coleman sixteen hundred and eighty 
dollars and seventy-eight cents, for value received in provis- 
ions, as an advance on my present growing crop of cotton, all 
of which I hereby promise to deliver to you, at your ware- 
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house, in time to be sold, so that the proceeds may be applied 
at its maturity to the payment of this draft, binding also 
hereby my crop of corn, and my stock of all kinds, for the’ 
full and punctual performance of the above obligation, and 
the payment of all costs and counsel fees incurred in the prem- 
ises, and giving you hereby full and legal control of the same, 
with power to transfer this lien. 


(Signed) “F. D. WIMBERLY, Jr., 
“To Messrs. Saulsbury, Respess & Company, Macon, Georgia. 


“Tndorsed: J. B. Ross & S. T. CoLEMAN,” 


Whereupon, the said Ross & Coleman, on the day and year 
first aforesaid, stated to the plaintiffs that said draft was drawn 
for the purpose of paying to them the amount of Wimberly’s 
indebtedness, and that if the plaintiffs would accept the same, 
they would indorse said instrument to protect them from loss 
on said acceptance. Said Ross & Coleman accordingly in- 
dorsed and the plaintiffs accepted. Subsequently, when said 
draft became due, on notice of protest to them, said plaintiffs 
paid it off. Said Wimberly failed to comply with his obliga- 
tions in said instrument contained as to delivery to them of 
his cotton, ete. At no time from the date of said draft to the 
present moment, has said Wimberly, or said Ross & Coleman, 
had any funds in the hands of the plaintiffs to meet the same. 
Plaintiffs accepted said draft and paid it purely for the accom- 
modation of said Wimberly and Ross & Coleman. Where- 
fore, said defendants became liable, ete. 

To this defendants, Ross & Coleman, Wimberly not liti- 
gating, pleaded : 

Ist. That subsequent to their indorsement, and before the 
commencement of this suit, plaintiffs, without the knowledge 
or consent of Ross & Coleman, agreed with and permitted 
Frederick D. Wimberly to appropriate to his own use, or for 
other purposes than those stipulated and agreed in said draft, 
sixteen bales of cotton of the crop of 1871, and embraced in 
said draft, which indulgence was to the injury of Ross & Cole- 
man, indorsers, and discharged them of all liability. 
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2d. That they indorsed said instrument because said Wim- 
berly had, in said draft, covenanted and agreed to deliver to 
plaintiffs, if they would accept for him to the amount of said 
draft, all of his then growing crop of cotton, in time to be 
applied to the payment of said draft, and that without the 
knowledge or consent of said Ross & Coleman, plaintiffs re- 
leased Wimberly from his undertaking, by reason of which 
release and indulgence Ross & Coleman, indorsers, are dis- 
charged of all liability as such. 

3d. That they are not liable to plaintiffs, because they were 
only sureties for the said Wimberly by their said indorsement, 
which fact was known to plaintiffs; and that subsequent to the 
making of said note, and after the indorsement, plaintiffs 
agreed with and permitted Wimberly, without the consent or 
knowledge of Ross & Coleman, to appropriate to his own 
use, and for other purposes than stipulated in said draft, ten 
or sixteen bales of cotton of the crop of 1871, embraced in 
said draft, which said act of plaintiffs increased the risk of 
Ross & Coleman, and exposed them to greater liability than 
they had assumed. 

The plaintiffs established substantially the case made by 
their declaration. The defendants showed that Wimberly 
delivered to the plaintiffs twenty-five bales of his crop of 
1871; that said plaintiffs, without the kuowledge or consent 
of defendants, gave said Wimberly permission to use thirteen 
bales of this crop, of the value of $900 00, for his own use; 
that the twenty-five bales were sold and appropriated to other 
lien drafts of said Wimberly maturing before the one which 
is the subject matter of this suit, leaving a considerable amount 
of said prior indebtedness unpaid; that if said thirteen bales 
had also been applied to said draft, there would have remained 
a considerable balance due, say $1,037 58, which would have 
to be met before settling the instrument in controversy; that 
all of said drafts were in substantially the same form as the 
one sued on. 

Much additional testimony was introduced, considered im- 








ATLANTA, JULY TERM, 1874. 383 








Ross et al. vs. Saulsbury, Respess & Company. 





material here. The errors complained of will appear in the 
portion of the motion for new trial reported. 

The jury found for the plaintiffs $1,680 78, with interest. 
The defendants moved for a new trial upon the following, 
among other grounds, to-wit : 

Ist. Because there was no such privity between Wimberly 
and Ross & Coleman as to authorize the latter to be sued out 
of the county of their residence, and in the same action with 
the former. 

2d. Because the court erred in refusing to charge the jury 
as follows: ‘‘ If the jury, from the evidence, find that J. B. Ross 
& S. T. Coleman placed their names on the back of the draft 
sued on, as indorsers, and that plaintiffs accepted them as securi- 
ty for F. D. Wimberly, Jr., and that such was the understand- 
ing of all the parties, and that Saulsbury, Respess & Company 
had property (cotton crop of 1871,) pledged or mortgaged to 
them in the draft sued on, as security for said debt, at the time 
of said indorsement, then Saulsbury, Respess & Company were 
bound to keep the said cotton so pledged or mortgaged for the 
benefit of Ross & Coleman as well as themselves, and if they 
surrendered the cotton without the knowledge or consent, of 
Ross & Coleman, they, the plaintiffs, lose their claim against 
the sureties, Ross & Coleman, to the amount of the property 
given up, and the jury should so find. That if the jury, 
from the evidence, believe that the contract of J. B. Ross & 
8. T. Coleman is that of sureties, and that Saulsbury, Respess 
& Company, without the consent of Ross & Coleman, released 
any of the cotton embraced in this draft, and pledged for the 
payment thereof, and thereby increased their risk or exposed 
them to greater liability, then Ross & Coleman are not liable, 
and the jury should so find.” Given with qualification, if 
the cotton so released would more than pay Saulsbury, Res- 
pess & Company’s previous acceptances then due them, Ross 
& Coleman would be damaged to the extent of such overplus, 
and-should be allowed a credit therefor by the jury. 

3d. Because the court erred in charging the jury as fol- 
lows: “That if Saulsbury, Respess & Company had accepted 
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prior drafts of Wimberly to be paid out of the crop of 1871, 
which became due before the acceptance for Ross & Coleman, 
they had the right to appropriate the cotton to these drafts, 
whether Ross & Coleman had knowledge of such prior ac- 
ceptance or not, and Ross & Coleman are not damaged.” 

4th. Because the court erred in charging the jury as fol- 
lows: “That if Saulsbury, Respess & Company consented 
that Wimberly might fail to deliver or otherwise dispose of 
the cotton of 1871, if the amount thus disposed of was not 
sufficient to pay off Saulsbury, Respess & Company’s previous 
acceptances, then Ross & Coleman were not damaged, and 
they cannot complain.” 
The motion was overruled, and defendants excepted. 















Biount & Harpeman; WuirttLe & GustiN, for plain- 
tiffs in error. 





Por, Hauyt & Lorton, for defendants. 






McCay, Judge. 


1. This acceptance appears to have been for the accommo- 
dation of both the drawer and indorser. Indeed, under the 
proof, that was the distinct understanding. The action is not 
on the paper, but for the money paid, and the draft is the in- 
ducement. Under the evidence both these parties are liable 
to the acceptors for money paid to their use, the one as_prin- 
cipal, and the other as security. They are liable jointly, and 
under the constitution, as joint promissors. 

2. We think the liability of the defendants below—the 
indorsers —depended on whether or not they had notice that 
the previous drafts, which absorbed the whole fund, were se- 
cured by the pledge of the same crop as the draft indorsed. 
If they did have this notice they cannot complain, as_ they 
were not hurt, either by the release or appropriation of the 
cotton to those previous drafts. The indorsed draft appropri- 
ated the cotton. If the plaintiffs stood by and saw this ap- 
propriation made without notice that they had a previous 
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claim upon it, they ought not to be allowed now to set it up; : 
it would be a fraud on the indorser—the security. But if the | 
security knew he was taking a pledge upon property already : 
pledged, he has no right to complain if the prior appropria- 
tion has absorbed or would absorb it all. We think a.new ; 
trial ought to be had in which this issue should fairly go to 
the jury under the evidence the parties may be able to pro- 
duce. ‘The judge was in error in saying notice was not mate- 
rial. 

Judgment reversed. 
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NatHan C. Monroe, executor, plaintiff in error, vs. 
NaTtHAN C. Napier et al., defendants in error. 







(Trippe, J., having been of counsel, did not preside in this case.) 






1. When one has parted with his title to property, his declarations made 
subsequently thereto are inadmissible to defeat or disparage such title. 
2. Where one of the parties to the contract or cause o! action, in issue 
or on trial, answered interrogatories before her death, and such depo- 
sition is introduced in evidence, the opposite party is a competent wit- 
ness. 


Title. Declarations. Evidence. Witness. Before Judge 
Hawi. Spalding Superior Court. August Adjourned Term, 
1873. 


For the facts of this case, see the decision. 










A. M. Speer; J. J. Froyp; J. M. CamMpseE 1, for plain- 
tiff in error. 

PreepLes & Stewart; B. H. Hitt & Sons; E. W. Beck; 
Boynron & DisMuKE, for defendants. 







Warner, Chief Justice. 


This was a bill filed by Mrs. M. E. Varner, in her lifetime, 
against the defendants to set aside a deed executed by her to 
them on the 13th day of April, 1870, for certain described 
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lands specified therein, on the ground of alleged fraud in its 
procurement. Pending the suit, Mrs. Varner died, and her 
legal representative was made a party in her stead. On the 
trial of the case, there was much evidence introduced on both 
sides. The jury, under the charge of the court, (which was 
not excepted to,) found a verdict in favor of the defendants, 
setting up the deed made by Mrs. Varner to them. A mo- 
tion was made for a new trial, on the several grounds set forth 
therein, which was overruled by the court, and the complain- 
ant excepted. The only grounds of error insisted on here 
was the rejection by the court of the testimony of several 
witnesses who were offered to prove the sayings and declara- 
tions of Mrs. Varner after she had made the deed and after 
the controversy had arisen betaveen the parties, going to show 
that she had never parted with the title to the land as con- 
veyed by the deed, and did not intend to convey any such title 
to the land as specified in the deed, and that she was dissatis- 
fied with the terms of it, ete. The complainant also offered 
to read in evidence the codicil made by Mrs. Varner to her 
will, which purported to give a history of the execution of 
the deed, the terms and conditions on which it was executed, 
and the character of the deed she intended to execute, ete., 
which was ruled out by the court. The complainant objected 
to the admissibility of the evidence of George and Nathan 
Napier, the defendants, on the ground that Mrs. Varner, the 
other party to the contract, was dead, the complainant having 
first read in evidence the answers of Mrs. Varner to interrog- 
atories taken before her death in relation to the contract. It 
appears from the evidence in the record that after the execu- 
tion of the deed, Nathan Napier, with the knowledge and 
consent of Mrs. Varner, purchased his brother’s interest in 
the land, she expressing no dissatisfaction, bat said he had 
not paid his brother enough for the place. 

1. It is a well settled rule of law, that when one has parted 
with his or her title to property, that he or she cannot, by his 
or her declarations made subsequently thereto, be allowed to 
defeat or disparage that title. If the law was otherwise, no 
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man’s title to property would be safe. It was insisted on the 
argument that under the ruling of this court in Howell vs. 
Howell, 47 Georgia, 492, the evidence offered at the trial in 
this case was admissible. In that case, the deed of Howell 
was attacked for want of capacity to make it, and that it was 
procured by his son Singleton, (who wrote the deed,) by the 
exercise of undue influence over his father in his then imbe- 
cile state of mind. To sustain the deed, Singleton proved 
the declarations of his father, repeatedly made before his 
death, that he (Singleton) should have the land conveyed by 
the deed. To rebut this evidence, the complainants were al- 
lowed to prove that during the last illness of Howell he ex- 
pressed himself dissatisfied with the disposition made of his 
property, and requested his son Singleton, to bring him the 
will and deeds, that he might make such a disposition of his 
property as would make all his children equal, and Singleton 
replied, evasively, “ You have no property to divide but some 
money.” This evidence was admitted in that case only for 
the purpose of rebutting the defendant’s evidence as to his not 
having exercised any undue influence over his imbecile father 
in procuring the deed, and as a circumstance to be considered 
by the jury as to his influence over his father in the then con- 
dition of his mental capacity. But the court distinctly an- | 
nounced the general rule of the law in that case, that the dec- 
Jarations or admissions of Howell, after the title to the land q 
had passed out of him, were not admissible in evidence in 
favor of the complainants against the defendant in that case. 
There is a marked distinction between the two cases, in this, 
that in Howell’s case, the deed was attacked for the wunt of 
capacity of the donor to make it. In this case, the deed is 
not attacked for the want of capacity of Mrs. Varner to make 
it; in fact, the complainants are claiming the property under 
her will, which was executed some time subsequent to the 
deed, and we suppose that she had as much capacity to make 
the deed as she had to make the will. Upon a careful review 
of the evidence offered by the complainant at the trial, and 
ruled out by the court, including the recitals in the codicil of 
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the will, we find no error in ruling out the testimony offered, 
as disclosed in the record. The testimony was properly re- 
jected, under the general rule of law before stated, and espe- 
cially so in this ease, because one of the parties claiming under 
the deed had purchased his brother’s interest in the land con- 
veyed by it, with the knowledge and consent of Mrs. Varner. 

2. The next question to be considered is the admission of 
the testimony of George and Nathan Napier, over the objec- 
tion of complainant, Mrs. Varner being dead at the time of 
the trial. The 3854th section of the Code declares that where 
one of the original parties to the contract or cause of action 
in issue or on trial is dead, the other party shall not be ad- 
mitted to testify in his own favor. In this case Mrs. Varner 
was dead, but her testimony had been taken by interrogatories 
before her death, which were offered and read in evidence by 
the complainant, in which she fully stated her version and 
understanding of the contract at the time it was made. What 
is the reason and spirit of this statute and what motive had 
the legislature in the enactment of it? The reason, spirit 
and intention of the statute is, that when one of the parties 
to the contract is dead, and cannot give his version of the con- 
tract, the other party thereto shall not admitted to testify in 
his own favor. If, however, the party who is dead did testify 
while in life fully in relation to the contract, as in this case, 
and her testimony is read to the jury, shall the other party to 
the contract then be excluded from giving his version of it 
because the other party is dead at the time of the trial. 
Would such a construction of the statute he in accordance 
with the reason and spirit thereof? It may be within the 
strict letter of the statute, but it is no more within the reason 
and spirit of it than the law which enacted that whoever drew 
blood in the streets should be punished with the utmost se- 
verity, when it was held that law did not extend to the sur- 
geon who opened the vein of a person that fell dowa in the 
street with a fit. The drawing blood in the streets by the 
surgeon was within the strict letter of the law, but not within 
the reason or spirit of it. So in this case, if the complainant 
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had not offered in evidence the testimony of Mrs. Varner, 
taken in her lifetime, in relation to the contract, the defend- 
ants would not have been competent witnesses to testify in 
their own favor in relation to it. But as the complainant of- 
fered and read in evidence her testimony in relation to the 
contract taken in her lifetime, then to have excluded the tes- 
timony of the defendants because she was dead, at the trial, 
would not have been in accordance with the reason and spirit 
of the statute, and the court did not err in admitting their 
testimony under the facts of the case before it. It was the 
duty of the court to give the statute a reasonable construction. 
Let the judgment of the court below be affirmed. 


R. T. CarirHers, plaintiff in error, vs. DELILA M. Vena- 
BLE, defendant in error. 


1. When a judgment is founded on two debts, but is for a general sum, and 
one of the debts properly supports the lien of the judgment, but the 
other does not, the lien of the judgment obtains if the two debts can 
be separated and distinguished. 

. A valid judgment obtained against the husband during the pendency 
of a suit for a divorce, founded on a debt contracted before the sepa- 
ration of the husband and wife, is a good lien upon property set apart 
to the wife on the final hearing. 

. When it affirmatively appears that a general fi. fa. has issued in a 
proceeding by attachment only, it is for the party relying on the judg- 
ment to show that the attachment had become a personal proceeding in 
some of the ways provided by law, nor is it sufficient proof of this to 
show that the defendant in the attachment was represented in the case 
by an attorney. He must be notified, or replevy, or appear and make 
defense. 

. A sale under a general execution, issued in an attachment proceeding, 
without steps taken, according to the statute, to make the proceeding 
a personal one, is void, and the purchaser gets no title. 


Judgments. Husband and wife. Divorce. Attachment. 
Judicial sale. Before Judge Rice. Jackson Superior Court. 
August Term, 1873. 
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On the 8th day of August, 1871, Delila M. Venable com- 
menced her action of ejectment against R. T. Carithers, who 
pleaded the general issue. The plaintiff relied for title on a 
decree of Jackson superior court in an action of divorce, in 
the matter of Delila M. Venable vs. John Venable, dated ... 
day of ......, 1867, decreeing to the said Delila for life, and 
then to her minor children, a certain house and lot in the 
town of Jefferson, in said county. Title in Jolin Venable 
was admitted by the defendant, but he set up the following 
facts as showing title in himself: 

On the 10th of July, 1867, one Cicero C. Thompson ob- 
tained a judgment against said John Venable, in the county 
court of Jackson county, for the principal sum of $383 00, 
besides interest and cost. Under and by virtue of a fi. fa. 
issued upon said judgment, John S. Hunter, sheriff, on the 
2d of August, 1867, levied on said house and lot, and on 
the first ‘Tuesday in September thereafter, sold said property 
to the highest bidder, when said Thompson purchased the 
same, and a deed was made accordingly. On the 26th of 
October, 1867, Thompson conveyed said property to Mary J. 
Thompson, who, through her agent, said Cicero C. Thompson, 
on the 17th of May, 1871, executed a deed to the defendant. 
Said sheriff, by virtue of said sale as aforesaid, placed said 
Cicero C. Thompson in possession of said house and lot, which 
said possession was transferred to, and is now in, said defend- 
ant. 

The presiding judge having ruled that it was necessary for 
the defendant to show upon what debt or debts the judgment 
was founded from which said fi. fa. issued, he offered (besides 
the deeds before mentioned, and the fi. fa. under which said 
property was sold, and a fi. fu. in favor of P. F. Hinton 
against said John Venable, on which was a credit of $100 OO 
of the money arising from the sale of said property,) the fol- 
lowing evidence, to-wit: a note from John Venable to W. S. 
Thompson & Son for $183 55, dated 10th of January, 1863, 
and due one day thereafter. ‘The oral testimony of Cicero C, 
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Thompson, who swore that the judgment in his favor (on 
which the fi. fa. was issued, and which was levied on the 
property in dispute, and by virtue of which said property was 
sold,) was based on said note, together with an account, which 
account bore date subsequent to the separation of Delila M. 
Venable and John Venable, and which account was for board 
of said Delila. 

KE. M. Thompson swore that he was one of the firm of W. 
S. Thompson & Son, and that said note was a part of the 
claim on which said fi. fa. issued. 

W. J. Pike swore that he was one of the firm of Davis & 
Pike, attorneys at law, who were employed in said cause; that 
the suit on which the judgment was obtained and the fi. fa. 
issued, was commenced by attachment returnable to the infe- 
rior court; that before the cause was tried, the county court 
was tstablished, and the said matter was transferred to it; that 
W. L. Marler, the county judge, having been of counsel for 
Venable, was disqualified, and it was, by consent of counsel, 
tried by John R. Hancock, one of the judges of the inferior 
court; that he had searched the clerk’s office for the original 
papers, declaration, plea, ete., and that they could not be found. 

T. H. Niblack, clerk, swore that said papers were not of 
file in his office, nor were they of record there. 

The plaintiff offered the following oral testimony in rebut- 
tal, to-wit: That of Wyn A. Worsham, who swore that said 
Cicero C. Thompson, the night after the finding of the jury 
in the divorce case above mentioned, expressed himself as sat- 
isfied with said verdict. That of John J. MeCullock, who 
testified as to the same facts sworn to by Worsham, and the 
additional fact that he said he would not sell said Jand under 
the aforesaid levy; that after said sale he expressed himself as 
being sorry that he had sold it, and that the defendant was in 


possession of the premises in dispute; that said premises were 
worth for rent the sum of $80 00 per annum; and, also, that 
of G. R. Duke, who swore that he was the agent of John 
Venable, with instructions to stop said sale under said levy 
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by affidavit of illegality ; that Thompson agreed with him not 
to sell the same. 

After the charge of the court, the jury returned a verdict 
for plaintiff for the premises in dispute, and $240 00 mesne 
profits. 

The defendant moved the court for a new trial on the fol- 
lowing grounds, to-wit : 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence. 

3d. Because the court erred in charging the jury, “ that 
they had a right to inquire whether or not the fi. fa., which 
accompanied the sheriff’s deed of defendant, was founded 
upon a jiidgment in a cause commenced by attachment; and 
if they believed it to be an attachment judgment, they should 
inquire whether or not defendant in attachment had notice 
served on him according to law of the pendency of th? at- 
tachment, or appeared personally or by attorney, and made 
defense to the attachment suit, or gave bond and security for 
the forthcoming of the property, and if the jury believed 
from the evidence that no one of these three means had been 
employed to make the judgment a general judgment, then 
the judgment was only a judgment against the property levied 
on, and not a judgment against all of defendant’s property, 
and was therefore void, and the fi. fa. issued thereon void 
also, and the sale under it a nullity.” 

4th. Because the court erred in charging the jury, “That 
they could inquire upon what debt or debts the judgment 
was founded, and if they believed, from the evidence, that a 
part of the debt was created subsequently to the separation of 
John Venable and his wife, then the whole judgment is ren- 
dered of the character of the younger debt, even though a 
part of it was created before the separation, and would have 
been collectable if sued alone.” 

5th. Because the court erred in refusing to charge as fol- 
lows: “If the jury believe that the judgment under which the 
Jand was sold in this case was founded on attachment, the fi. 

fa. being a general fi. fa., it is presumed was founded ona 
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general judgment, and the law presumed that the court ren- 
dering the judgment did its duty, and: that it had the right 
to enter a general judgment.” 

6th. Because the court refused to charge as requested, with- 
out qualification: “That the purchaser at sheriff’s sale must 
look to the title and soundness of property sold; but a sale 
regularly made by virtue of judicial process, issued from a 
court of competent jurisdiction, shall convey the title effect- 
ually as if made by defendant in fi. fa.” 

7th. Because the court erred in refusing to charge, without 
qualification, as requested: “The purchaser is not bound to 
inquire into the préeeedings prior to the judgment, but offi- 
cers of the law are presumed to have done their duty and to 
have acted lawfully until the contrary appears.” 

8th. Because the court refused to charge: “If the jury be- 
lieve from the evidence in this case, that Cicero C. Thompson 
had a valid judgment lien against John Venable, the husband, 
at the time of the rendering of the decree in divorce, then the 
decree in divorce did not divest his judgment lien, but he 


had the legal right to enforce the judgment against property 
contained in the schedule, notwithstanding the decree.” 

After hearing argument on said motion, the court overruled 
the same, to which defendant excepted. 


J. B. Fstes; W.C. Howarp; J. C. Reep; W. J. Pixs, 
for plaintiff in error. 


Speer & Tuomas; J. J. Froyp; 8. P. Taurmonp, for 
defendant. 
‘ 


McCay, Judge. 


1. Weare inclined to the opinion that the charge of the 
judge, to the effect that if the judgment under which this land 
was sold, was even in part based on a debt contracted after the 
separation of Mr. Venable and wife, the whole judgment 
would be without a lien, was not correct. Indeed, just the 
opposite seems to us the proper rule, to-wit: that if any part 

Vou Li. 26, 
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of the judgment was for a debt contracted before the separa- 
tion, the lien of the judgment would be good. The proof dis- 
tinctly divides the two debts, and we are unable to see why 
the debt, capable of becoming a lien, should lose its character 
by being carried into a judgment in company with a debt not 
capable of becoming a lien. Were they undistinguishable 
there might be a good deal said in favor of this view, as it 
would be the plaintiff’s own folly if he mingled undistinguish- 
ably his good debt with a bad one. But, as we have said, the 
amount and character of each is distinctly shown by the proof. 

2. It is going very far to construe the divorce laws so as 
to tie up the property of the husband from sale by him, or 
from debts contracted by him after the separation. This is, 
however, as we held in Venable vs. Craig, 44 Georgia, 437, 
the provision of the Code. But the husband is, by the same 
section of the Code, authorized to sell, bona fide, in payment 
of pre-existing debts: Code, 1721. Our opinion is, that a 
bona fide creditor may also sue his debt to judgment, and if 
he gets a lien before the property is set apart to the wife by 
the final judgment, the lien is good—she takes subject to it. 
This, as it seems to us, is fair, and in harmony with the pro- 
visions of the Code. Debts existing at the time of the sepa- 
ration have a high equity, and if they be reduced to judg- 
ment before the rights of the wife are fixed by a judgment, 
they ought, we think, under the general rules of our law, giv- 
ing preference to the oldest judgment, to be first paid. To 
say that the lien of the wife retroacts to the date of the sepa- 
ration, so as to take away a right then existing in. creditors, 
tosue and get a lien, is unjust to the creditor, who contracted 
with no such view. We are, therefore, of opinion that were 
this a good judgment its superior date would give it prefer- 
ence to the judgment in favor of the wife. 

3,4. Had the defendant stood upon his fi. fa. alone, we 
think he would have been entitled to a verdict. Prima facie, 
in this state, an execution from a legal court is authority to 
sell, and it is not necessary to produce the judgment. But 
the defendant did not so stand. ‘True, in undertaking to 
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show his judgment, he acted under a ruling of the judge; but 
he has not made that ruling a ground of error, and if he had, 
would hardly reverse the judge, under the facts as they ap- 
pear to exist. The papers seem all to be lost, and they were 
never recorded, It was, however, in proof that the suit was 
an attachment, and the fi. fa. produced, and which sold the 
property, is a general fi. fa. It fails to appear that the de- 
fendant was ever served with notice, as provided by section 
3309 of the Code, or that he made defense, as provided by 
section 3228. An attachment is only good against the prop- 
erty levied on, and this fi. fa., if founded on an attachment 
only, is clearly void, since it was without notice. It appear- 
ing affirmatively by the proof that there was no regular suit, 
but only an attachment, a general fi. fa. is illegal and void. 
We do not agree that the issuing of a general fi. fa. implies 
notice, and that it is to be taken for granted there was notice. 
There are decisions to the effect that a general judgment by a 
court of general jurisdiction will be presumed, prima facie, 
to be founded on notice; but we know of no such rule in fa- 
vor of a fi. fa., or other execution. The latter is not the act 
of acourt. It is the mere ministerial act of the executive 
officer of the court. In most of the states it does not even 
carry with it the presumption that it is based on a judgment, 
much less that the judgment is founded on notice. We think, 
in this case, therefore, that as it was made affirmatively to ap- 
pear that the case was originally an attachment, it was incum- 
bent on the purchaser to show how the fi. fa. became a gen- 
eral one. This he utterly failed to do, and the judge was 
right in his instructions to the jury on this point. There be- 
ing a total failure of the proof, the verdict of the jury was 
necessarily for the plaintiff. If there was no notice, the judg- 
ment was void, and the sale void. The purchaser took noth- 
ing. A purchaser is protected against an irregular judgment, 
but not under a judgment without notice to the defendant. 
The mere fact of the presence of an attorney of the defendant 
is not enough to supersede the necessity of notice; the defend- 
ant must make defense: See Ross vs. Edwards, 52 Georgia, 
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24. An attorney might stand by and see that tlie case was 
made out, or he might attack the attachment. Under the 
law, therefore, we think the verdict right—necessary—under 
the proof, and the error of the judge as to the effect of the 
judgment, if a good one, immaterial. 

Judgment affirmed. 





JAMES C. HERRING, plaintiff in error, vs. SauLsBURY, REs- 
pess & Company, defendants in error. 


Where the defendant contests the execution based on the foreclosure of 
a factor’s lien, a forthcoming bond is unnecessary unless he desires to 
replevy the property levied on. 


Factors’ lien. Bond. Before Judge Hiri. Twiggs Su- 
perior Court. April Term, 1874. 


For the facts of this case, see the decision. 
J. D. Jones, by Z. D. Harrison, for plaintiff in error. 


E. F. Best, for the defendants. 


Warner, Chief Justice. 


This was a proceeding to foreclose a lien on personal prop- 
erty, as provided by the 1991st section of the Code. Tlie de- 
fendant filed an affidavit, alleging that the execution which 
had been levied on his property was proceeding illegally, be- 
cause it was not stated in the affidavit foreclosing the lien that 
the same was made within one year after it became due; that 
certain described property, which had been levied on, was not 
subject to levy in such a proceeding to enforce a factor’s lien; 
that $40 00 claimed therein as counsel fees cannot be collect- 
ed in this manner by the enforcement of a factor’s lien. 
When the case came on for trial the counsel for plaintiff made 
a motion to dismiss the. defendant’s affidavit on the ground 
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that no forthcoming bond had been taken in the case by the 
sheriff, which motion the court sustained, and dismissed the 
defendant’s affidavit, whereupon the defendant excepted. The 
fourth paragraph of the section of the Code before cited, de- 
clares that if the defendant in such execution, or any creditor 
of such defendant, contests the amount or justice of the claim, 
or the existence of such lien, he may file his affidavit of the 
fact, setting forth the ground of such denial, which affidavit 
shall form an issue to be returned to the court and tried as 
other causes. The sixth paragraph declares that the defend- 
ant may replevy the property by giving bond and security in 
double the amount claimed, for the payment of the eventual 
condemnation money. In this class of cases the law does not 
require the defendant to give a forthcoming bond to the sher- 
iff, but if he desires to reglevy the property levied on, he 
must give bond and security for the payment of the eventual 
condemnation money. The defendant may, or may not re- 
plevy the property levied on, at his option, but whether he 
does so or not, he is entitled to contest the plaintiff’s claim and 
lien on the grounds stated in his affidavit, provided the same 
are sufficient in law for that purpose. The only question de- 
cided in this case was, that the defendant had no standing in 
court because he had not given a forthcoming bond to the 
sheriff, and dismissed his affidavit. This decision of the court 
was error. 
Let the judgment of the court below be rev ersed. 


Rosert E. Hammack, plaintiff in error, vs. THe STATE oF 
GEORGIA, defendant in error. 


Joun HAMMACK, plaintiff in error, vs. Tae STATE OF GEOR- 
GIA, defendant in error. 


1. On a trial of an indictment for arson, it is not error to admit evidence 
showing that feelings of anger or dislike existed on the part of the de- 
fendant towards the owner of the property. 








EER TU RIE MATTE TRENT SOT ETT 


398 SUPREME COURT OF GEORGIA. 


Hammack rvs. The State of Georgia. : 





2. When several persons combine to burn the houses on a plantation, 
and they go to the place together, and one sets fire to the dwelling- 
house, another to the corn-crib, and another to the cotton-house, in 
execution of the common purpose, the act of each is the act of all, and 
either may be convicted for burning either of the houses burned. 

8. When there are several written requests to charge the jury, and the 
same principle of law is involved in each, and the jadge gives one of 
the requests in charge, it is not error to refuse the others. 

4. When a judge was asked to charge the jury, that if they believed a 
witness to have done certain things, this was a ground to ‘distrust’? 
the witness, and he gave the charge, except the word ‘ distrust,’’ for 
which he substituted ‘‘that the jury may consider in weighing ;’’ or 
when the charge asked was, that if the jury believed the witness to 
have done certain other things, and testified under certain (stated) cir- 
cumstances, this is another circumstance against believing him, and 
the judge gave the charge, inserting after the word circumstance, ‘‘ that 
the jury may consider :”’ 

Held, that this modification of the requests was not error. 

5. When the judge was asked to charge, in relation to the evidence of 
an accomplice, that the corroborating evidence must be such as shows 
that he did not fabricate his story, and the judge inserted after 
‘*shows’’ the words, ‘‘to your minds,’’ and gave the charge, and 
added, ‘*‘but you alone are the judges as to what amount of corrobo- 
ration in material matters is necessary on this subject,’’ this was not 
error. 

6. When it was an issue before a jury whether a witness, who was an ac- 
complice, was corroborated by other evidence, and the judge charged 
the jury, that ‘‘if his (the accomplice’s) statement about the prisoner, 
the witness and Elijah Hammack standing on the road together,’’ con- 
curs with the evidence of Haisten. who saw the three men in the road, 
it is proper for the jury to consider, under all the circumstances, 
whether Haisten’s testimony corroborates Thomas’ (the witness’) state- 
ments in that respect, or whether Thomas (the accomplice) fixed up 
his story to correspond with the statements of Haisten, but refused to 
charge as requested, that ‘‘if the jury believed that he (Thomas) so 
framed his story as to make that one statement coincide with Haisten’s 
statement, that such a coincidence should not be considered as satis- 
factorily confirming his evidence :’’ 

Held, that there was no error in the refusal. 

7., The evidence in these cases fully supports the verdicts. 


Criminal law. Evidence. Charge of court. Witness. 
Accomplice. New trial. Before Judge Krppoo. Quitman 
Superior Court. November Adjourned Term, 1873. 
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These two cases were argued and determined together. 

Robert E. Hammack and John Hammack were placed on 
trial for the offense of arson, alleged to have been committed 
upon the property of Nancy Thomas, on November 15th, 
1873. The former was charged with burning a corn-crib, 
and the latter a cotton-house. Both defendants pleaded. not 
guilty. The evidence presented the following facts : 

The defendants lived about one-half mile from the prop- 
erty burned. These houses were on the same lot, and in close 
proximity to the dwelling of Nancy Thomas. Ne one lived 
with her except her little grand-daughter. John Hammack 
married her grand-daughter, a sister of the child then with 
her. There had been a law-suit between her and the Ham- 
macks, in which she was successful. This had produced bad 
feeling between them. On the night of the burning, the 
child of William B. Haisten, who resided about one-half 
mile distant, was up, saw the light produced by the fire, and 
awoke her father. He testified that he immediately aroused 
his four sons and a freedman, and all went as rapidly as pos- 
sible to the place of Nancy Thomas to extinguish the flames ; 
that shortly after arriving there, he saw three persons in the 
road, about one hundred yards distant, two of whom he rec- 
ognized as defendants; that he did not recognize the third; 
that he called to them to come and put the fire out, but they 
did not respond; that he was then at work in extinguishing 
the flames, and when he looked up again they were gone; 
that he does not believe it possible for him to have been mis- 
taken in the recognition of the defendants. 

James Thomas testified, in brief, as follows: Was present 
when the torch was applied to the houses. The defendants, 
their father, and witness were on the ground. ‘The defend- 
_ ant, John Hammack, set fire to the old lady’s dairy; she 

kept a good many things in it; placed cotton there afier she 
commenced picking; there was some in it when burned. The 
corn-crib was fired by the old man, Elijah Hammack. The 
defendant, Robert E. Hammack, fired Hardy Thomas’ house; 
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this building was then vacant; it had been recently occupied 
as a dwelling-house by Hardy Thomas; it belonged to Naney 
Thomas, and was distant about one hundred yards from her 
dwelling-house; it was not used as a crib, though it had some 
corn in it, belonging to Hardy Thomas, at the time of the 
fire. After putting the torch to the premises, they went toa 
point on the road about one hundred yards distant, and awaited 
developments. Heard Mr. Haisten call to them, as stated by 
him. Old man Elijah was over in the cotton patch, in the 
corner of the.fence. The defendants and witness were stand- 
ing in the road; after Haisten called to them, all went home. 
Nancy Thomas was the grand-mother of witness. ‘The de- 
fendant, John Hammack, was his brother-in-law. The deter- 
mination to burn the premises of Nancy Thomas had been 
arrived at by the parties therein engaged several days before 
the perpetration of the act. Witness was to receive 38 00 for 
his share in the transaction. The defendant, John Hammack, 
left when the news got out about the burning. The old man, 
Elijah, was brought to town under arrest ; the defendant, Rob- 
ert E. Hammack, and witness accompanied him as his wit- 
nesses; we agreed to testify that he was not at the burning, 
for which he was to pay us $8 00. Witness testifies in this 
ease under a promise that he will not be prosecuted ; he agreed 
to tell the trath. 

W. T. Moore testified, in brief, as follows: Witness arrest- 
ed the defendant, John Hammack, on Monday morning of 
the regular November term of the superior court, 1873, in a 
lane about two miles from Cuthbert; returned to old man 
Hammack’s house with him; the last witness saw uf him was 
when he went into a room to dress. He said he wanted to 
put on clean clothes before he went to town; his wife accom- 
panied him; witness waited about fifteen minutes, and when 
the defendant failed to return, he went into the room after . 
him, but he had departed ; searched everywhere about the 
house, but could not find him; never met him again until 
witness se°y him in jail, in Clayton county, Alabama. Was 
sent after him by the solicitor general. 
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The jury found the defendants guilty. They moved for a 
new trial upon the following grounds, to-wit: 

Ist. Because the court erred in admitting evidence as to the 
law suit between the defendants and Nancy Thomas, and the 
bad feeling thereby created. 

2d. Because the court erred in refusing to charge as fol- 
lows: “It is not a sufficient corroboration of the evidence of 
an accomplice to authorize conviction, that some part of his 
story is confirmed, unless he is corroborated in that part of his 
evidence which charges the crime on the accused.” 

3d. Because the court erred in refusing to charge as fol- 
lows: “Before you should convict on his (the aecomplice’s) 
evidence, you should see to it that that part of his evidence 
which tends to fix guilt on the prisoner is satisfactorily cor- 
roborated by other evidence. The corroborating evidence 
should be such as satisfactorily shows that he did not fabri- 
cate his story.” This request the court modified by inserting 
after the word “shows,” “to your minds,” and by adding, 
“you, alone, are the judges as to what amount of corrobora- 
tion as to material matters is necessary on this subject.” 

4th. Because the court erred in refusing to charge as fol- 
lows: “Such is the law as to the testimony of an accomplice, 
even where he testifies without any hope of relief or reward to 
himself, and is the diseredit which the law casts on him as one 
who avows his own guilt of the same crime. If, in addition 
to his being an avowed accomplice, he also testifies under 
promises or hope of being relieved himself from prosecution 
or punishment, that fact is an additional ground to distrust 
his testimony.” This request the court modified by substitut- 
ing in place of the words “to distrust” the following, “ that 
the jury may consider in weighing.” , 

5th. Because the court erred in refusing to charge as fol- 
lows: “If he admits on the stand that he had agreed and 
engaged, for a price, to swear to the prisoner’s innocence, 
and came to town for that purpose, and that he was induced 
to swear_against the prisoner by such hopes and promises of 
benefit to himself, and for no other reason, that, also, is an- 
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other circumstances against believing him.” This request the 
court modified by inserting after the word “ circumstance,” 
the following, “that may be considered.” 

6th. Because the court erred in refusing to charge as fol- 
lows: “If the jury believe that he, Thomas, so framed his 
story as to make that one statement (about seeing the three 
men standing in the road) fit to Haisten’s statement, such a 
correspondence in their statements should not be considered as 
satisfactorily confirming his evidence.” 

To this ground the court attached a note, to the effect that 
he did charge as follows: “If his (Thomas’) statement about 
the prisoner, the witness and Elijah Hammack, standing to- 
gether in the road, concurs with the evidence of Haisten, who 
saw the three men in the road, it is proper for the jury to con- 
sider, under all the circumstances, whether Haisten’s testi- 
mony corroborates Thomas’ statement in that respect, or 
whether Thomas fixed up his story so as to correspond with 
that statement of Haisten.” 

7th. Because the verdicts were contrary to the law and the 
evidence. 

The motions were overruled and the defendants excepted. 


Joun T. CuarkeE; H. & I. L. Frecper; J. H. Guerry, 
for plaintiffs in error. , 


JAMES T. FLEWELLEN, solicitor general, by JouN PeEa- 
BoDyY; A. Hoop, for the state. 


McCay, Judge. 


1. In a case of this kind the feelings of the prisoner to- 
wards the owner of the property, and especially anything 
like threats that such owner would suffer a wrong, are cer- 
tainly not only not irrelevant to the issue, but material evi- 
dence. If a crime is committed in secret, in any community, 
the mind of every man reverts to the enemies of the injured 
person; and though such enmity is no evidence of crime, yet 
it may form one of the circumstances to be taken into account. 
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And in this view of the matter, it is not very material who is 
to blame for the anger. It may strengthen the presumption 
if the prisoner was in the wrong; but even if he have just 
cause for anger or dislike, then that is a circumstance worthy 
of consideration, especially in a case like the present. 

2. ‘The charge given by the judge on the subject of the 
nature of the corroboration, that it must consist of some cir- 
cumstance going to connect the prisoner with the crime com- 
mitted, comes fully up to the rule laid down by the majority 
of this court in the case of Childers vs. The State, 52 Geor- 
gia, 106, and is, indeed, more precisely in accord with it than 
is the request that he refused. A very just criticism might be - 
made of the language used in the refused request. The words 
“in that part of the story which fixes the crime on the pris- 
oner,” might lead the jury to suppose that the proof of the 
other witnesses must be of some special fact testified to by the 
prisoner. But the true rule is, that the circumstances of cor- 
roboration must be such as themselves tend to fix the crime 
on the prisoner, though the accomplice may not have mey- 
tioned the faet at all. The charge given was as much on this 
subject as the prisoner was entitled to. The judge was not 
required to repeat it. If he distinctly and clearly gave the 
law upon the point, his duty was discharged. The repetition 
of it, in another shape, is only a waste of time and a confu- 
sion, instead of making the matter clearer. When is the 
judge to stop? Is he to repeat, over and over again, the same 
principle, in every shape in which ingenuity can throw the 
idea? We think not. The intent of the statute is to secure 
a substantial communication by the judge to the jury of such 
rules of law pertinent to the cause as the counsel of the ac- 
cused may desire, and when that is done, not only is the law 
obeyed, but more, is a wrong both to the state and the ac- 
cused. - 

3. Nor is there error in the other charges. We doubt if 
there is ever a case where one has a right to demand that the 
judge slrall tell a jury that a certain thing, if proven, is a 
circumstance from which the jury should distrust a wit- 
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ness. The judge put it more correctly when he said it was 
a matter the jury might consider in weighing the testimony. 
What weight it ought to have, was for the jury to determine. 
A judge should be very cautious in giving a jury rules by 
which to weigh evidence. At best, they are rarely anything 
but general rules, subject to exceptions, and not to be applied 
with rigor; and we think the judge displayed a full apprecia- 
tion of the circumstances of this case when he refused to point 
out circumstance after circumstance, as requested, and say, this 
is ground for distrust that ought to be considered against his 
credibility, ete. They were all circumstances which the jury 
- might consider in coming to their conclusion, and that was all. 
It was not a right in the prisoner to demand that the judge 
should heap up the circumstances, one after the other, and tell 
the jury that these circumstances were to be considered by 
them as tending to distrust and discredit the witness. The 
circumstances were before the jury; they were there to be 
considered by them, and whether they should, from these cir- 
cumstances, distrust his story, it was for them to say, and not 
for the judge to direct. 

4. Nor was there error in the refusal to charge, under the 
circumstances, as requested, in reference to what the jury 
should do if they thought the circumstance mentioned by the 
accomplice, as to himself and the accused standing in the 
road, was fixed up to corroborate Haisten. In the first place, 
we do not see any ground for such a charge. Why should 
the jury think this. Is there anything to indicate it? And 
suppose the jury did think this particular fact was fixed up, 
but that the balance of his story was true? Had this fact not 
been stated would not Haisten’s testimony confirm and cor- 
roborate the statement of the witness? If the witness had 
only stated that he and the Hammacks had set fire to the 
houses, would not Haisten’s story, that-he saw the Hammacks, 
as he says he saw them, be a circumstance of corroboration, 
tending to fix the crime on the accused, even though ‘Thomas 
had not put the parties at the particular spot at the time? 
The rule, as laid down in Childer’s case, is that the corrobo- 
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rating circumstances must be such as tend to fix the crime on 
the accused. And this they may do, though they be facts not 
testified to at all by the accomplice. Suppose a burglary, and 
an accomplice charges the crime on A, and some of the goods 
stolen are found on A, would not this corroborate the accom- 
plice. 

5. We think the evidence in these cases fully justifies the 
verdict. It is only a charitable man who would hesitate 
much to convict on Haisten’s testimony, with the additional 
fact of ill-feeling by these persons against Mrs. Thomas. If 
Haisten was not mistaken, the presence of these men at that 
point, at that time of night, and their leaving as they did, is 
almost inexplicable, except upon the hypothesis of their guilt, 
and if to this be added the positive testimony of the accom- 
plice—bad as he is—we can see very well how a jury of hon- 
est men might’fairly conclude the defendants to be guilty. 

Judgment affirmed. 


C. A. Sotomon, ordinary, e¢ al., plaintiffs in error, vs. WIL- 
LIAM B. Tarver & Broruer, defendants in error. 

1, The third section of the act of 1866, authorizing the ordinaries to levy 
an extra tax sufficient to pay all just and equitable debts contracted 
for the prevention of the spread of small-pox, is a law of force in this 
state, although the same is not incorporated in the Code. 

2. The ordinaries have no legal authority to levy an extra tax for educa- 
tional purposes without the recommendation of the grand juries of 
their respective counties. ‘Whether with such recommendation, guere ? 
Tax. County matters. Small-pox. Schools. Before Judge 

Hint. Twiggs Superior Court. At chambers, June 10th, 

1874. 


For the facts of this case, see the decision. 


J. T. Gtover; Warp & Crocker; C. A. SoLomon, by 
brief, for plaintiffs in error. 


Z. D. Harrison, for defendants. 
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Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an injunction to restrain the collection 
of a county tax assessed by the ordinary of Twiggs county, 
as the complainants allege, without authority of law. The 
presiding judge, on hearing the motion for the injunction, 
granted the same so far as to restrain the collection of the tax 


assessed for small-pox purposes, and the tax assessed for edu- 
ational purposes, whereupon the defendants excepted. 

1, The act of 1866 declares that the justices of the infe- 
rior court (now the ordinary) of each county in this state, 
within the limits of which any case or cases of smalt-pox 
may appear, or has appeared, are hereby authorized and em- 


powered to provide a suitable hospital for those so afflicted, 
and to furnish them with medical, and any other attention that 
in their judgment, those so afflicted may require ; also, to pro- 
vide proper quarantine regulations to prevent the spread of 
the disease ; that said court (now the ordinary) shall make or 
cause to be made, a proper and just account of all expenses 
accruing from said quarantine, and other attention, either 
medicinal or nursing, of all of whom they have under their 
control; that the inferior courts (now the ordinaries) in the 
several counties in this state be, and are hereby, authorized to’ 
levy an extra tax sufficient to pay all just, equitable debts 
contracted under the provisions of this act. The third sec- 
tion of the act of 1866, which authorizes the ordinary to levy 
an extra tax to pay all just and equitable debts contracte.l 
under the provisions of that act, is not to be found in Irwin’s 
Code, or in the new Code, although it was enacted subsequent- 
ly to the adoption of the old Code, which went into operation 
in January, 1863. This was an act to prevent the spread of 
small-pox in this state, and the extra tax authorized to be 
levied by the ordinary for that purpose is wholly independent 
of the general taxing power conferred on the ordinary by the 
509th section of the Code. The third section of the act of 
1866, authorizing the ordinary to levy an extra tax sufficient 
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to pay all .just and equitable debts contracted for the preven- 
tion of the spread of small-pox, is a law of force in this state, 
although the same is not incorporated in Irwin’s Code. The 
object of the law was.to protect the people of the respective 
counties from the‘effects of a loathsome disease. Inasmuch 
as the grand jury of Twiggs county have recommended the 
payment by the ordinary of the amount specified in their pre- 
sentments, as set forth in the record, the injunction granted 
by the court should be modified so as to allow the amount 
recommended by the grand jury to be collected for small-pox 
purposes, 

2. But as it does not affirmatively appear from the present- 
ments of the grand jury, as set forth in the record, that they 
recommended the levy of a tax of twenty-five per cent. for 
educational purposes, the ordinary had no legal authority to 
do so, and the injunction was properly granted restraining the 
collection of that tax. Whether the ordinaries have the legal 
authority to levy an extra tax for educational purposes, with 
the recommendation of the grand juries of their respective 
counties, since the passage of the act to perfect the public 
school system, and to supersede existing school laws, we ex- 
press no opinion. All that we now decide is, that the ordi- 
naries have no legal authority to levy an extra tax for educa- 
tional purposes without the recommendation of the grand 
juries of their respective counties. 

Let the judgment of the court below be reversed, and the 
injunction modified in confurmity with this opinion. 





Cuaries P. Aktn ef al., plaintiffs in error, vs. RANDAL C. 
GEIGER et al., defendants in error. 


When A. died, leaving a will, in which he devised to his widow a certain 
parcel of land, and to his minor daughter a certain other parcel, and 
afterwards the widow had a homestead set apart to her and the minor 
daughter out of this same land: 
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Held, that this was not an election not to take under the will, and her 
devise did not, on her intermarriage with a second husband, go to all 
the children of her first husband, as a determined homestead. 


Wills. Election. Homestead. Before Judge HALL. Jas- 
per Superior Court. August Adjourned Term, 1873. 


A report of the facts of this case is unnecessary to an un- 
derstanding of the principle embraced in the opinion. 


C. L. Barrett, for plaintiffs in error. 


CLARKE & Pace; F. Jorpan, for defendants. 


McCay, Judge. 


We see no error in the judgment sustaining the demurrer. 
The homestead is only an exemption of the property from the - 
debts of the intestate, and the only effect of having the spe- 
cific land covered by the devise set off as a homestead, was to 
protect it against the debts. It could not affect the heirs any 
way, unless, by lying still, they permitted it. The marriage 
of the wife takes from her devise the protection the home- 
stead gave it, and that is all. There was nothing in the lay- 
ing off the homestead inconsistent with the will. It rather 
sought to give it effect than to deny it, or any of its provis- 
ions. 

Judgment affirmed. 


J. R. Downy, plaintiff in error, vs. DovuaaLD McLeLian, 
defendant in error. 


(Tripper, Judge, was providentially prevented from presiding in this case.) 


1. That a note was given for slaves who were made free by the results of 
the late war, is no defense to a suit thereon. 

2. Where a verdict is contrary to a correct charge of the court, a new 
trial should be granted on the ground that it is contrary to law. 
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Promissory notes. Slaves. New trial. Before Judge 
Srrozer. Worth Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 

D. H. Pore, for plaintiff in error. 

G. J. Wriegut; W. A. Harris, for defendant. 
Warner, Chief Justice. 


J. R. Dowdy brought complaint against Dougald McLellan 
on a promissory note for $1,000 00, dated August 4th, 1860, 
payable by the 1st of January next thereafter, to James L. 
Kinchen or bearer, with a credit thereon of $350 00, of date 
March 12th, 1861. The defendant pleaded the general issue, 
failure of consideration, payment of $190 00 on the note, and 
that the plaintiff took it after maturity. The plaintiff intro- 
duced the note sued on and closed. The defendant testified 
substantially as follows: The note was given in part payment 
for James L. Kinchen’s interest in some negroes belonging to 
the Holliday estate, to which he was entitled. In 1861, just 
before the payee traded the note, he paid him $190 00., This 
amount was in addition to the credit of $350 00 entered 
thereon. The payee did not part with the note until after its 
maturity. In 1865 or 1866, Kinchen wrote him that he 
could not deliver the negroes, and not to pay the note. Mrs. 
Holliday, under the will, had the right to keep the negroes 
until she died. She is still living. Kinchen resided in Tel- 
fair county. When Mrs. Holliday died the defendant ex- 
pected to get the negroes himself. He did not expect Kin- 
chen to come from Telfair county to deliver them to him. 
These negroes were slaves when the note was given, but have 
become free by the results of the late war. He was aware of 
the fact that he could not get possession of them until the 
death of Mrs. Holliday, but expected to get the use of some 
of them during her life, as the other heirs had done. He 
never applied to Mrs. Holliday for the use of any of them. 

VoL, Lu. 27, 
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W. L, Lane controlled the negroes, and he could not get them. 
The jury found for the defendant. The plaintiff moved for 
a new trial, because the verdict was contrary to law, contrary 
to the evidence and: the following charge of the court: “That 
if this note was given for negroes, who were slaves at the time 
it was given, or an interest in them, and they had been freed 
by the results of the war, that still it was a good considera- 
tion.” The motion was overruled, and plaintiff excepted. 

Assuming that the charge of the court was right, as we 
think it was, then the verdict was contrary to law, and it was 
error in overruling the motion for a new trial. 

Let the judgment of the court below be reversed. 


Tue GeorGiA RAILROAD AND BANKING ComPANY, plain- 
tiff in error, vs. FANNIE VY. Oaks, defendant in error. 


1. The act of 1869 repealing the 3d section of the act of 1856, providing 
that railroad companies should be liable to their officers, agents and 
employees, for injuries sustained by the negligence of other officers, 
agents and employees, did not repeal sections 2054 and 2980 of the old 
Code, (1863.) Nor are said two sections in violation of that clause of 
the constitution which prohibits the alteration of a general law affect- 
ing private rights by special legislation without the consent of those 
whose rights are affected. 

2. It is not in violation of that clause of the constitution which requires 
civil suits to be tried in the county of the residence of the defendant, 
for the general assembly to prescribe by law that suits against railroad 
companirs may be brought and tried in the county where the injury has 
been done, or where a contract has been made or is to be performed. 

3. An action by a widow against a railroad company for the homicide of 
her husband by the running of its trains may, under section 3406 of 
the Code, be tried in the county where the killing was done, although 
such county is not that in which, by the charter, the principal place of 
business of the company is located. 

4, It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who was 
an engineer on its train, to permit the ‘‘ Northampton Tables of Mor- 
tality ’’ to be put in evidence before the jury. 

5. In a suit against a railroad company by a widow for the homicide of 
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her husband, when ‘the dentoantion alleged a particular act of negli- 
gence on the part of the company as the cause of the homicide, it was 
error in the court to refuse to charge that proof of other acts of negli- 
gence will not authorize a recovery unless the jury be satisfied from 
the evidence that the negligence charged has been proven. 

6. When it was charged in the declaration that the plaintiff’s husband 
had been killed by reason of a defective switch on the railroad, and 
one of the defenses was that the deceased, who was the engineer run- 
ning the train, was in fault, in that he was violating the rules of the 
company by running at a higher speed than he was directed, when pass- 
ing a switch, it was error in the court to charge the jury, that if this 
increased speed was caused by the fault of other — of the 

company, they should find for the plaintiff. 

. When a witness was asked if he had not, at a stated time and place, 
and to a named person, made statements contradictory of what he had 
testified to, and he denied having done so, it was error in the court, in 
rebuttal of proof that he had done so, to admit evidence that, to an- 
other person and at a different time, he had made statements in accord 
with his testimony. 


-~I 


Railroads. Constitutional law. Venue. Husband and 
wile. Damages. Evidence. Witness. Before Judge Bart- 
LETT. Greene Superior Court. September Term, 1873. 


Fannie V. Oaks brought case against the Georgia Railroad 
and Banking Company, a body corporate located in the county 
of Richmond, claiming $20,000 00 damages for the homicide 
of her husband. The declaration stated that on March 21st, 
1871, William R. Oaks, the husband of the plaintiff, was in 
the employ of the defendant as an engineer, and in charge of 
a freight train running from the city of Atlanta to the city of 
Augusta; that as said train approached the station of Union 
Point, in the county of Greene, the engine and train were 
thrown off the track and said William R. Oaks instantly 
killed; that this result was caused by the carelessness of the 
defendant, in this, that the switch target was in its proper po- 
sition, indicating to the engineer that all was right, when in 
fact the bolt which secured the connecting rod with the drag 
iron of the switch, was out, leaving nothing to prevent the 
slipping of the track when the engine and train mounted it; 
that plaintiff’s husband was, at the time of his death, about 


; 
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twenty-three years of age, and habitually contributed $80 00 
per month towards her support; that she now has an infant 
child dependent upon her individual earnings. 

The defendant pleaded not guilty. The evidence is unnec- 
essary to an understanding of the opinion, The jury found 
for the plaintiff $6,583 00. The defendant moved in arrest 
of judgment upon the following grounds, to-wit: 

Ist. Because the superior court of Greene county had no ju- 
risdiction to try said cause, said county not being alleged to be 
the residence of the defendant. 

2d. Because, if the act of the legislature or sections of the 
Code making certain exceptions to the general rule that in civil 
suits defendants shall be sued in the counties of their residence, 
and allowing railroad companies to be sued by any person 
whose person or property has been injured by such railroad 
companies, in any county in which the cause of action origina- 
ted, be not in conflict with clause 7th, section 12th, article v. 
of the constitution of Georgia, then the case at bar is not em- 
braced in said exceptions. 

The motion was overruled and the defendants excepted. 

The defendant then moved for a new trial upon the follow- 
ing grounds to-wit: 

Ist. Because the court erred in overruling the demurrer to 
the plaintiff’s declaration, on the ground that by the law‘of 
Georgia an employee of a railroad company cannot maintain 
an action against the company for injuries received whilst ren- 
dering the service for which he was employed, and his widow 
stands in the same position. And that if there be any statute 
conferring such right, it is repugnant to the 26th section of 
the 1st article of the constitution. 

2d. Because the court erred in admitting in evidence the ta- 
ble as found on page 347 of Reese’s Manual for Ordinaries, cor- 
responding with the Northampton table, showing the value of 
an annuity of $1 00 at seven per cent on a single life, at any age 
from one year to ninety-four, inclusive, there being ne evidence 
in the table itself or in any other form, that in the preparation 
of such table, the probable duration of the life of a person en- 
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gaged in the vocation of an engineer on a railroad, was esti- 


mated. 

3d. Because the court erred in admitting in evidence the 
declarations of James M. Houghton, made two hours or more 
after the conversation testified to by Newton and Walker had 
been had, said declarations being offered and admitted to sus- 
tain him after he had been contradicted by said witnesses as to 
statements made by him soon after the accident by which Oaks 
lost his life. 

4th. Because the court erred in charging the jury as follows: 
“Tf the jury believe from the evidence that the train was 
running more than four miles per hour, the speed prescribed by 
the rules of the company in passing a switch, and that plain- 
tiff’s husband was not to blame for its overspeed, but exercis- 
ed proper diligence in trying to check the train and that he 
failed to check it in consequence of the railroad company’s not 
having suitable brakes, or enough of them for so heavy a train, 
or in consequence of the fault of other employees of the com- 
pany in not doing their duty, then the jury should fine for the 
plaintiff.” 

5th. Because the court erred in refusing to charge as follows: 
“ Plaintiff must recover upon proof of the acts of negligence 
and carelessness set out in the declaration, and proof of any 
other act or acts of negligence or carelessness of the employees 
of the defendant will not authorize a recovery, unless the jury 
is satisfied from the evidence that the acts of negligence set 
forth in the declaration have been satisfactorily proven.” 

6th. Because the superior court of the county of Greene 
has no jurisdiction of this case, but the superior court of Rich- 
mond county, where the principal office of the defendant is lo- 
vated, (This point was not raised by plea or otherwise on the 
trial.) 

7th. Because the court erred in overruling the motion in ar- 
rest of judgment. 

A new trial was refused and the defendant excepted. 


J. A. Briuurs, for plaintiff in error. 
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Reese & Reese; M. W. Lewis; C. Hearn, for defend- 
ant. 


McCay, Judge. 


1. The Code was adopted as the law of the state upon the 
matters included in it, by the legislature, on the 19th of De- 
cember, 1860, to take effect on the Ist of January, 1862, which 
date was afterwards changed to Ist January, 1863, when it : 
became the law of the state. Subsequently, by the conven- 
tion of 1865, and again by the convention of 1868, it was 
ratified and made the law of the state, (subject to alteration 
by the general assembly,) and it was declared, in effect, to 
supersede all previous legislation inconsistent with it. The 
result is, that any legislation previously to the Code, in har- 
mony with it, or inconsistent with it, was no longer the law 
of the state, and the repeal of the third section of the act of 
1856 could have no effect, save to repeal any portion of that 
section not inconsistent or identical with the provisions of the 
Code on the same subject. Whether there was anything in 
that section not superseded by the Code it is not necessary 
now to inquire; suffice it that it left the Code as it found it— 
the law of the land—and if the defendant in error had any 
right of action under the Code, she has it still, notwithstand- 
ing the act of 1869. Nor is there, in our judgment, anything 
in sections 2082, 2202 and 3036 obnoxious to the 26th sec- 
tion of the bill of rights of the constitution of 1868, prohibit- 
ing special legislation, ete. These sections cover a large class 
of our people—they relate to persons engaged in a peculiar 
and dangerous occupation, standing in peculiar relations to the 
principal, their fellow employees, and to the public. The 
legislation does not relate to the railroad companies, because 
they are such, but because of the peculiar and special nature 
of their business. The law, for this reason, give them spe- 
cial privileges—they are specially protected from trespassers— 
their employees are exempted from various public duties, ete., 
ete. It might, with just as much force, be said that laws as 
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to carriers, brokers, warelousemen, mechanics, laborers, etc., 
ete., vary the general laws by special legislation. The law is 
general, it applies to all railroad companies, and to all em- 
ployees engaged in running trains, 

2. We do not care to go over the elaborate argument of 
Judge BenninG in the case of Davis & Redding vs. The Cen- 
tral Railroad Company, 17 Georgia, 336. That was an 
unanimous decision of this court in the conformity of these 
laws to the constitution requiring suits to be tried in the 
county of the residence of the defendant. The argument is, 
full, exhaustive, and in our judgment, conclusive. The posi- 
tion it takes has ever since been acted on as the law of this 
state, and we approve of and adopt it. 

3. Whilst the case of a widow suing for the homicide of her 
husband does not come within the express letter of section. 
3426 of the Code, since the injury is not to her person or 
property, yet we are clear that it is within the spirit of the 
law. The object and intent of the law evidently is to have 
the case tried where the fact transpired—where the witnesses 
reside. This is better for both parties, and insures a more 
complete investigation. Neither party is at any disadvantage. 
The railroad company has its agents and employees on the 
spot, and the plaintiff, often—nay, generally, a stranger there— 
also has no special advantage, save convenient access to those 
acquainted with the facts. Under the view taken of the lo- 
cality or residence of every railroad company by this court in 
the case of Davis & Redding, before referred to, the question 
of the location of suits against it is exclusively of legislative 
discretion, and there is nothing in the nature of the case 
placing the locality in the county where its principal office of 
business is situated. Hence as the case of the suit of a widow 
for the homicide of her husband comes, as we have said, clearly 
within the spirit of section 3426, we are of the opinion this 
action was properly brought in the county of Greene. 

4. The Northampton tables are notoriously an accurate and 
comprehensive compilation of facts as to the probabilities of 
life, acted upon by courts and insurance companies, for many 
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years, and they have acquired as stable and sure a reputation 
as it is possible for such a compilation to do. They stand 
like an almanac, and we think may properly go to a jury, 
like ‘any other work or book of known reputation, to estab- 
lish a scientific proposition; as the American almanac for the 
time of high water, or change of moon, or other well known 
books for facts in nature not ordinarily known. 

5. Our law requires a plaintiff plainly and distinctly to set 
forth his cause of action. And if one bring a suit based on 
one set of facts, it is obviously unfair to permit him to re- 
cover on another dropped out incidentally, and perhaps by 
way of defense. The right to amend is very broad, and if 
parties desire to modify their cases, it is unfair to do so ina 
speech to the jury. Here was a definite act of negligence 
stated and relied on in the declaration. That other acts bear- 
ing that designation dropped out in the proof, did not make 
out the case, and the court should have charged as requested. 

6. The error in this charge was, that it put the case wholly 
on the question as to who was at fault for the speed with 
which the cars approached the switch. Leaving out of view 
‘ altogether the other question whether the defendant below 
was at fault as to the switch, the jury were told to find for 
the plaintiff, if the increased speed was the fault of other em- 
ployees than the plaintiff’s husband. 

7. What the witness may have said to others, and at other 
times and places, was not the question, nor did it illustrate at 
all what he said at the particular time and place specified. 
We think this evidence was not pertinent, calculated to mis- 
Jead the jury, and that there was error in admitting it, espe- 
cially as the credibility of this witness was a material ques- 
tion in the case. On the whole, we think there ought to bea 
new trial. 

Judgment reversed, 
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Peacock vs. The Pittsburg, ete., Car Works. 






Davip W. K. Peacock, receiver, plaintiff in error, vs. THE 
Prrrspura LocoMoTivE AND CAR Works, defendant in 
error. 






The rescision of an order appointing a receiver, ‘‘ without prejudice to 
any one, party or claimant,’’ is no defense to a possessory warrant for 
an engine before that time sued out against such officer. If, on such 
rescision, he surrendered the possession of the engine to the company 

from which he had taken it under the order of his appointment, he did 

so at his own risk. 







Receivers. Possessory warrant. Before Judge McCurcu- 
EN. Bartow county. Atchambers. November 10th, 1873. 









For the facts of this case, see the decision. 





A. Jouxson; PeepLes & Howe tt, for plaintiff in error. 





WarreEN AKIN, for defendant. 






WARNER, Chief Justice. 





It appears from the record in this case that Peacock was 
appointed receiver of the Cherokee Railroad Company by an 
order of the district judge of the United States for the north- 
ern district of Georgia, and as such receiver took into his pos- 
session a certain locomotive steam engine, called the “ Euhar- 
lee.” On the application of the Pittsburg Locomotive and 
Car Works Company to the judge of said district court, leave 
was granted to it to commence legal proceedings against said 
receiver to recover the possession of said engine, either by 
possessory warrant, action of trover, or other legal proceed- 
ing in the state courts. In pursuance of the leave thus 
granted, the aforesaid company, by its agent, sued out a pos- 
sessory warrant against the receiver on the 9th day of De- 
cember, 1872, to recover the possession of the engine, on the 
ground that it had been taken from its possession by fraud, 

and was then in possession of Peacock, as receiver of the 
Cherokee Railroad Company. After the possessory warrant 
was issued the plaintiff and defendant therein, entered into a 
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written agreement to waive the seizure of the engine and the 
arrest of Peacock, the defendant, and to try the case on its 
merits, as if both had been done. From some cause the case 
was not tried until the 14th of November, 1873. In the 
meantime the order of the district court, appointing Peacock 
receiver, had been rescinded. The rescinding order of the 
court, however, expressly stated that it was granted “ without 
prejudice to any one, party or claimant.” On the trial of the 
possessory warrant before the judge of the superior court who 
issued it, after hearing the evidence of both parties, it was or- 
dered and adjudged that the engine be delivered to the plain- 
tiff, provided the plaintiff shall first enter into a recognizance, 
with good security, in the sum of $13,000 00, to have the 
property produced and forthcoming to answer any suit the 
opposite party may commence within the next four years, but 
if the plaintiff shall fail to give such bond and security with- 
in thirty days from the date of the judgment, then the prop- 
erty in controversy was to be delivered to the defendant upon 
his entering into like recognizance, with security of the same 
nature and effect. To this judgment of the court the defend- 
ant excepted. 

The main ground of error insisted on here was, that the 
court had no legal authority to render the judgment it did 
against the defendant, because the order appointing him re- 
ceiver of the Cherokee Railroad Company had been rescinded, 
and the engine was now rightly in the possession of the com- 
pany, and he had no right now to have the possession of it in 
his individual capacity, he being no longer the receiver of the 
company. The reply is, that when the possessory warrant 
was sued out against him, he had possession of the engine as 
the receiver of the company. The plaintiff had acquired 
rights as against him as such receiver, and claimed the pos- 
session of the engine from him in that capacity. The process 
of the court was resting upon him in that capacity, and if he 
voluntarily surrendered the possession of the engine to the 
company, he did so at his own risk and peril. The com- 
pany could not have compelled him to have surrendered the 
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possession of the engine to it, when it had been seized in his 
hands as its legal representative, by lawful process. The de- 
fendant had the lawful right to retain the possession of the 
engine, as against the company, until the plaintiff’s claim to 
the possession thereof was decided., Besides, the order re- 
scinding the appointment of the receiver expressly states that 
it was granted without prejudice to any one, party or claim- 
ant. As before remarked, if the defendant thought proper 
voluntarily to turn over the engine to the possession of the 
company whilst the possessory warrant sued out by the plain- 
tiff was resting upon him for the recovery of the possession 
thereof, he did so at his own peril, and the plaintiff cannot 
be deprived of its rights by any such sharp practice as that. 

Let the judgment of the court below be affirmed. 































Tue GeorarA Masonic Mutua. Lire Insurance Com- 
PANY, plaintiff in error, vs. ANN E. Wurrman et al., de- 
fendants in error. 






1. The Mason‘e Mutual Life Insurance Company, by its policy, certified 
that A B had paid $6 00, and was thereby made a member of the com- 
pany, and entitled to the benefits of said association on his payment of 
$1 10 within ten days of receiving no‘ice of the death of any member, 
By one of its by-laws, $6 00 was made the admission fee. By another, 
it was provided that each member should pay $1 10, on notice of the 
death of a member. By another, it was provided that it shall be the 
duty of the president to lay before the board of directors, at their reg- 
ular monthly meetings, ali proofs of the death of members, who shall 
pass upon the same, and by order of the board, authorize the presi- 
dent to draw his draft upon the treasurer, to be payable within sixty 
days after receiving notice of the death, for the sum of $1 00 for each 
member of the class or classes to which the deceased belonged, and 
the treasurer shall promptly, at the maturity of said draft, pay the sum 
specified therein to the person authorized to receive the same: 

Held, that under these by-laws, the amount payable upon the death of 

, any member is $1 00 for each person who was a member of the class 

of the deceased at the time of his death, and not $1 00 for each of 

such members as shall pay his assessment upon such death. Whether 

a proven custom, based on a different construction uniformly practiced 
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and known to the assured, wauld, as to such member, bind him to such 
construction. Quaere? 

2. A charge by the court to a jury, though illegal, is not a ground fora 
new trial, if it could in no way have affected the verdict to the injury” 
of the party complaining. 

Insurance. Contracts. Evidence. Custom. New trial. 

Immaterial error. Before C. B. Wooren, Esq., Judge pro 

hae vice. Bibb Superior Court. October Adjourned Term, 


1873. 


Ann E. Whitman, formerly Ann E. Shackleford, for her- 
self, and as next friend for her children by George W. Shack- 
leford, brought complaint against the Georgia Masonic Mu- 
tual Life Insurance Company, for $3,477 00, besides interest, 
alleging, in brief, as follows: On October 30th, 1867, said 
George W. Shackleford, being a master mason, and in good 
standing in his lodge, became a member of defendant, and 
complied with all the terms of membership imposed by the 
act of incorporation and the by-laws, until the time of his 
death. In consideration of $6 00 paid by said Shackleford, 
said defendant, on the day and year aforesaid, contracted with 
him to pay, upon his death, to his widow and dependent ehil- 
dren the sum of $1 00 for every member of said company at 
that time, and within sixty days thereafter. Said Shackleford 
died on March 8th, 1870, leaving your petitioner as his widow, 
and the dependent children for whom she sues as next friend, 
of all of which due notice was given to the defendant. At 
the time of said Shackleford’s death, there were three thou- 
sand four hundred and seventy-seven tnembers of said corpo- 
ration, by reason of which said defendant became liable to 
petitioners in the sum of $3,477 00, besides interest. The 
defendant refuses to pay, prays process, ete. 

The defendant pleaded as follows: The defendant is not an 
insurance company in the common acceptation of said term, 
but a mutual aid association—a charitable institution, inaugu- 
rated by the members of a great brotherhood for the mutual 
benefit of their families. None are members except those 
who, in compliance with the by-laws, pay $1 00 into the 
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treasury upon the death of each and every member. In the 
case of George W. Shackleford the usual assessment notices 
were sent out immediately after the action of the board of 
directors upon receipt of proof of his death; and according to 
the returns of the various agents of defendant, there were, at 
that time, seventeen hundred and forty-seven members, mak- 
ing the amount due to the plaintiffs, $1,747 00. This sum 
has been long since paid to the plaintiff, Ann E. Whitman, 
who receipted for the same as “in full.” 

All the material facts presented by the testimony are em- 
braced in the above head-note. The jury found for the plain- 
tiffs $1,730 00, with interest from July 1st, 1870. The de- 
fendant moved for a new trial upon the following grounds, 
to-wit : 

Ist. Because the jury found contrary to evidence and con- 
trary to law. 

2d. Because the court erred in charging the jury, “That 
the by-laws, which were of force as the by-laws of this com- 
pany at the time the deceased became a member, constituted 
the law of the contract between him and the company, and 
that any amendments made thereto after he became a mem- 
ber, and previous to his death, were not binding upon the 
plaintiffs, unless defendant could show that he, the said George 
W. Shackleford, assented to or ratified such amendments, 
either expressly or by legal implication.” 

3d. Because the court erred in its charge to the jury, as 
follows, viz: “This brings us to the main issue, and upon 
that I charge you, gentlemen, that under this contract, plain- 
tiffs are entitled to recover a sum equal to $1 00 for each 
and every member of the company, of the class or classes to 
which deceased belonged, at the time of his death, and who, 
upon the death of any member, was liable to be assessed. And 
I charge yon, that the term ‘member’ is not necessarily lim- 
ited to those who responded to their assessments, made upon 
them upon the occasion of the death of George W. Shackle- 
ford. It embhraces, for the purposes of this case, all those 
who were really members at the time of Shackleford’s death, 





















SREP TREY IE NE RET OMT EE 




























SUPREME COURT OF GEORGIA. 





The Georgia Masonic, ete., Company vs. Whitman et al. 





whose names were on the rolls of the company, and who were 
known and recognized as members at that time. If, therefore, 
there were those who were really members of the company at 
the time of the death of Shackleford, whose names were on 
the rolls of the company, and who were known and _ recog- 
nized as members, and upon the death of any one of whom 
Shackleford would, up to the time of his death, have been 
liable to assessment, then, even though they may have subse- 
quently lost their membership by non-payment of assessments, 
or from any other cause, all such, if any there be, are to be 
included in your calculation, The rights of the plaintiffs un- 
der this contract are co-extensive and commensurate with the 
obligations that rested upon Shackleford at the time of his 
death. It is a fair rule of estimation, therefore, to say that 
plaintiffs are entitled to recover the sum of $1 00 for each 
and every member, upon the death of whom Shackleford 
would, at that time, have been liable to assessment. Rights 
and obligations in such cases are reciprocal ; and the proper 
criterion for estimation is not the number of members before 
that time, nor the number of members after that time, but the 
number of members at the time of the death of Shackleford. 
If, therefore, the plaintiffs have been paid the sum of $1 00 
for each and every member belonging to said company at the 
time of the death of Shackleford, then I charge you that they 
are not entitled to recover, and you will find for the defend- 
ant. But if, on the other hand, plaintiffs have not been paid 
a sum equal to $1 00 for each and every such member, then I 
charge you that she would be entitled to recover the difference 
between the amount she has been paid already, and a sum 
equal to $1 00 for each and every member of said company 
belonging thereto, whose names were on the rolls of said com- 
pany, and who were known and recognized as such members 
at the time of the death of Shackleford, and upon the death 
of any one of whom Shackleford, up to the time of his death, 
would have been liable to assessment.” 
4th. Because the court erred in refusing to give in charge 
the requests of defendant’s counsel, as follows: 
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Ist. “The plaintiff is only entitled to recover $1 00 for 
every member of the company. Under article v1., of the 
by-laws of the company, those who respond to assessments, 
and those only, are members.” 

2d. «Any member of the company may terminate his 
membership at will by failing to respond to his assessments; 
and if he fails, the company cannot collect from him the un- 
paid assessments, and is not liable to make them good.” 

dd. “The construction of a contract put upon it by one 
party, and known to be so understood by the other party, will 
govern; and if the jury believe, from the evidence, that the 
company construed the contract to mean that the member was 
only entitled to $1 00 for every member who responded to 
the assessments, and if Shackleford understood that this was 
the construction put upon the contract by the company, the 
plaintiff is not entitled to recover more than the assessments 
actually collected.” 

4th. “ Under the charter, the company has no authority to 
draw upon its invested fund to make up the deficiencies in 
the collection of the assessments from the members, and this 
invested fund is not liable to be encroached upon for any such 
purpose.” 

The motion was overruled, and the defendant excepted. 


Samvue. D. Irvin, by R. H. CLark, for plaintiff in error. 


LANIER & ANDERSON, for defendants. 


McCay, Judge. 


1. Whilst we recognize the fact, that under the actual his- 
tory of this organization as it has taken place, the rule we 
have felt compelled to adopt as the proper and inevitable 
construction of their charter and by-laws, is ruinous to the ex- 
istence of the company; yet we suspect it was never dreamed 
that the loss of members by failure to pay would ever be so 
great as it was, in fact. It is only whilst the members have 
confidence in the management, and in the persistence of the 
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members in making their payments, that such a scheme as 
the present record discloses is possible at any time or on any 
terms. It is based mainly on the love of the members for the 
brotherliood, and not on any calculations based on the laws of 
life, since age and health, the prime factors in schemes of life in- 
surance, are disregarded. However this may be, the very 
terms of the by-laws and charter make the number of pay- 
ing members, at the date of the death, the measure of the 
amount due the family of the deceased. They are entitled to 
a draft, payable within sixty days after notice of the death, 
for the amount. This would.be impossible if the amount was 
regulated by those who should pay the assessment made on 
the death. Had nothing untoward occurred so as to make 
the delinquents numerous, the company could have gone on a 
good while, new members taking the place of those dropping 
off under ordinary circumstances. But when the defaulters 
are numerous, and, as seems to be the notion, any particular 
assessment voluntary, then the whole scheme is a failure; for, 
as it turns out, the more any one pays the less he gets. ‘The 
scheme was faulty in its conception. It failed to provide for 
the very contingency that has happened, to-wit: a stampede 
among the members and a distrust of outsiders, preventing 
new accessions. No scheme of life insurance is reliable that 
does not always lay up safely enough to reinsure every mem- 
ber that does not have a reserve which, with the payments of 
its insured, will meet every policy as it falls in, and which 
could stop taking new members and still pay its losses as they 
occur. 

2. The charge of the court was, in our judgment, wrong. 
No vital change has been made—at least, none that does not 
come within the scope of the right reserved. But we do not 
think, had this charge been left out, the verdict could have 
been different, and we feel constrained to affirm the judgment. 
Judgment affirmed. 
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Marcewwus A. Pierce, plaintiff in error, vs. F. M. Brooks, 
trustee, defendant in error. 


Where property is conveyed in trust, and the grantor, who is the trustee, 
covenants to stand seized and hold the title to the property for the use 
and benefit of the cestui que trust, and any children she may have, 
free fiom the control or contracts of any future husband, said cestui 
que trust takes equally with the children that may be born to her. 


Estates. Trusts. Before Judge JAMEs JonNsonN. Mus- 
cogee Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 
Peasopy & BRANNON, for plaintiff in error. 
W. A. Litre, by James M. Russet, for defendant. 


Warner, Chief Justice. 


This was a claim case. <A city lot was levied on as the pro- 
perty of Frances C. Dickinson, formerly Frances C. Bridges, 
and claimed by Brooks, as trustee for her and her minor 
children. On the trial of the case, the jury, under the charge 
of the court, returned a verdict finding one-fifth undivided 
interest in the property levied on subject to the execution. 
The plaintiff made a motion for a new trial, which was over- 
ruled by the court, and the plaintiff excepted. The claimant 
claimed the property under a deed, of which the following is 
a copy: : 

“This indenture made the 14th day of February, 1857, 
between Emeline Bridges, of the one part, and Emeline 
Bridges, trustee for Frances Catharine Bridges, of the other 
part, witnesseth, that for and in consideration of the love and 
affection which the said Emeline has and bears to her daugh- 
ter, Frances Catharine Bridges, as well as for the sum of 
$1.00 to her paid, the said Emeline Bridges hath given, 


granted, bargained, etc., to the said Emeline, trustee as afore- 
' Vor. Lu, 28, 
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said, for the uses and trusts hereinafter named, lot two hun- 
dred and eighty, in the city of Columbus, containing one-half 
acre, more or less, to have and to hold, ete., in trust for the 
sole and separate use and benefit of the said Frances Catha- 
rine Bridges, and any children she may have, free from the 
control or contracts of any husband the said Frances may 
hereafter marry, and in trust further, that if the said Frances 
C. should die before the said Emeline, leaving no children, or 
child living at the time of her death, the property hereinbe- 
fore conveyed shall: revert to and become the property of 
the said Emeline, mother of said Frances C. And the said 
Emeline, the said bargained premises, will forever warrant and 
defend unto the said Emeline, trustee, against the claims of 
all persons whatsoever.” 

Frances C. has four children. The court charged the jury, 
“that, under the deed, the said Frances C. Dickinson was a 
tenant in common with her children, and if the jury believed 
from the evidence that the said Frances C. had four living 
children, then the interest of said Frances C. in the property 
was one-fifth undivided interest, and that only such interest 
was subject to the plaintiff’s execution.” 

The only question made on the argument here was as to 
what interest Frances C. had in the property, under the deed 
from her mother. The plaintiff claims that she had the en- 
tire interest in the property, and that her children have no in- 
terest in it, and in support of that claim the plaintiff cites the 
case of Wiley, Parish & Company vs. Smith, 3 Kelly’s Reports, 
551. This case, however, differs from that in one essential 
particular. In this case the property is conveyed in trust, 
and the grantor, who is the trustee, covenants to stand seized 


and hold the title to the property for the use and’ benefit of 


Frances C. and any children she may have, free from the con- 
trol or contracts of any future husband she may hereafter 
marry. In the case of Robert and wife vs. West & Reid, 15 
Georgia Reports, 122, it was held that property bequeathed 
by will to trustees in trust for the testator’s grand-daughter, 


and to such child or children as she may have, was a good 
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bequest to the unborn children of one in life, and upon the 
authority of that case we affirm the judgment of the court 
below in this case. 

Judgment affirmed. 


OcMULGEE BurLpine AND LOAN AssocrATION, plaintiff in 
error, vs. Meruvin 8. THomson, defendant in error. 


1. By the charter and by-laws of a loan and building association, it was, 
in substance, provided that there should be two thousand shares; that 
no one stockholder should own more than thirty shares; that each 
share should pay $1 00 at each monthly meeting ; that the moneys paid 
at each meeting should be sold to the highest bidder as an advance to 
such bidder upon his ultimate interest ; that the company should wind 
up when each share, under the weathene of the association, should be 
worth $200 00, or when each member had purchased an advance on 
his stock; that any member advanced should give a note with a mort- 
gage for the ultimate assumed value of his stock and assign his stock 
to the association as collateral security ; that each stockholder who got 
an advance should pay $1 00 extra on each advanced share as interest ; 
that for any default in the payment of dues, ‘‘ as often as the same may 
be payable, he shall forfeit the additional sum of ten cents for every 
such tailure, and for every dollar thus unpaid ;’’ that if any shareholder 
should be in default for three months, the association might proceed 
at law to collect the amount due from him. It was further provided, 
in subs'ance, that the sum to be collected was such a sum as, at the 
rate of advances at the last monthly meeting, would, if put up for sale, 
have brought to the company the same interest the defaulter was pay- 
ing, (in no case to be less than the net amount received by him,) to- 
gether with all other payments, moneys and expenses due to the asso- 
ciation by such stockholder: 

Held, that under these rules and regulations, the association is entitled 
to a judgment for such an amount as will place it in the same situation 
as though there had been no default, and that when such judgment is 
paid, the defaulter is no longer such, but holds his stock as a non- 
advanced member. 

. This amount for each share is to be ascertained by deducting from 
$200 00 (the ultimate assun.ed value,) such a per cent. of the same, 
as advances, were sold or allotted to members at the last regular 
monthly meeting next before the judgment, and adding to this the dues 
on such share for each default up to such meeting, and any fines that 
may be due for such default, provided the fines be not so grossly in 
excess of the real loss by the default as to be penalties and not a fair 
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measure of damages. The real damages to the avsociation, caused by 
the failure of the de‘aulter to pay promptly his $200 per month on 
each share, is measured by the inéerest the association would have 
made on such $2 00, together with what it would have made by the 
sale of such $2 00 at the then rate, over and above what it could now 
make by its sale at tweaty three per cent. 

. The law will not enforce the fines as such, because it is a settled rule 
that penalties agreed upon for a breach of contract are illegal. But, 
as in this case, the penalty of ten per cent. on the dollar for each de- 
fault, if fairly construed, is asses:able, under the by-laws, but once for 
each default, upon the regular dues for that month, and not ten per 
cent. upon the whole amount of the duces then unpaid, and as such a 
fine will be only slightly in excess of the real damages, we are of the 
opinion that the fine fixed by the by-law, so construed, is recoverable 
as stipulated damages. 

. In this case the defendant had purchased an advance on thirty shares, 
He was due to the associaiion $49 00 on its books; how, it does not ap- 
pear. In October, 1872, he failed to pay his dues, and continued to 
fail. In November, 1873, the association agreed to wind up at $154 00, 
the then value of its stock, and has done no business since. At such 
last meeting the premium upon advances was twenty-three per cent., 
and the amount the plaintiff was entitled to recover was as follows: 

$200 00, less twenty-three per cent. «... see nee nee nee one $154 00 
Fourteen months’ dues, at $2 00 each, ... 1. eee eee eee eee |= 28 00 
Fourteen fines, (ten per cent. on $2.00,) 20. ese sae cee wee 2 80 


| ee ee ee 


For thirty shares, this will amount to— 
Thirty times $184 80, or... 2... ... ses see cee nae ave ove $0,544 00 
- To this add book account, ... 1... see see eevee eee 49 00 
And fine for that, 22. 2c. ccc sees tee ace ce wee tee 4 90 


The gross amount due, ... se ss. ees eee nes eee | B5,597 90 


But as the association has quit business, the defendant is entitled toa 
credit of the agreed value of his stock, to-wit: thirty shares, at $154 00 
per share, amounting to $4,62000. So that the amount which the 
plaintiff is really entitled to recover is, taking off this credit, only 
$977 90, with legal interest from the date of the last regular meeting 
in November, 1873. 


Building and loan associations. Fine. Penalty. Dam- 
ages. Collateral security. Before Judge Hiti. Bibb Su- 
perior Court. October Adjourned Term, 1873. 


On September 17th, 1867, Thomson borrowed from the 
Ocmulgee Building and Loan Association, on thirty shares of 
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stock, $6,000 00, at a premium of sixty-five and one-half per 
cent., upon which he received, in cash, $2,080 00. In Nov- 
ember, 1873, it was agreed between the members of said asso- 
ciation to wind up business at $154 00 per share, the then 
value of its stock. Fourteen months before this date Thom- 
son ceased to meet his installments of dues and interest. He 
was also indebted to the association $49 00 on a previous de- 
fault. He had, however, from the time of the loan until his 
default, paid to the association $3,695 00 as installments of 
dues and interest. Upon proceedings to foreclose the mort- 
gage given by him to secure his indebtedness, it was claimed 
that he still owed $3,271 30 upon the following account : 


Dr. 
To amount of mortgage to October 1, 1872, ... $6,000 00 
To balance due on installments and interest, ... 49 00 


To fourteen months’ installments and interest un- 
paid from October 1, 1872, to November, 1873, 


at $6000, .. .. oe ave = 8400 00 
Three months’ fine—$6 00, $12 ‘00, $18 00, vr 36 00 
Seven months’ interest on $889 00, at seven per 
CONS, co sco cee cee cs cee e008 36 380—$6,961 30 
Cr. 


By thirty shares stock, seventy-seven months paid, 

at $30 00 per month, ... ...  ..  oe eee §=9$2,810 00 
By twenty-three per cent. premium on $6,000 00 ” 

OT ane ae ee ae eee 


Balance against Thentgoee, es 3,271 30—$6,961 30 





In response, Thomson claimed that the account should 


stand thus: 
Dre 

To amount of money, which will, at the rate of 

premium the funds were selling in November, 

1873, (twenty-three per cent.,) produce the 

same monthly payment of interest as that 

which Thomson had been previously paying 

on his advance, ($30 00,)  ... .. se =) ~=$$4,620 00 
To balance due on installments and interest to Oc- 


toner F, STs. cio. occ eT 49 00 
To fourteen suit calidad ied bisnoiba from 
October, 1872, to November, 1873, ... ..- 840 00 


To seven months’ interest on $889 00, 86 80—$5,545 80 
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By thirty shares of stock standing in Thomson’s 
name on books of the association, and hypoth- 
ecated as collateral security for payment of in- 
stallments and interest at $154 00 per share, $4.620 00 
By balance due by Thomson to the association, ... 925 830—$5,545 30 


The questions of law and fact thus presented were submit- 
ted to the court without the intervention of a jury. The 
court held as follows: 

“Ist. I find and decide that the fines assessed by the asso- 
ciation against the defendant, as in default, amounting to 
$36 00, are legal and proper, and designed not wholly as a 
penalty, but in part to put paying and non-paying stock on 
an equality as to the benefits of the common fund of the as- 
sociation, and are stipulated damages for such non-payment.” 

“2d. I further find that in the case before me, either as on 
a foreclosure at law, or as on a bill in equity to foreclose be- 
tween these parties, I cannot take into consideration the ques- 
tion of applying the present value of defendant’s stock to the 
extinguishment of his indebtedness to the association, because 
for such purpose all the stockholders would a necessary par- 
ties, and are not so made parties in this case.’ 

“3d. I further find and decide that the proper amount for 
which the mortgage must be foreclosed must be found in ac- 
cordance with the rule prescribed in section fourteen of the 
charter of the association, and section twenty-two of the by- 
laws. And I further find and decide that upon the sale of 
the mortgaged property and-the receipt of the money by the 
association so found to be due, the defendant will then have 
his thirty shares of stock free and unincumbered, and subject 
ouly to future monthly installments to be assessed upon said 
stock.” 

“Ath. I find and decide that the amount the association is 
allowed to retain, under said sections, in order that the same 
shall, at twenty-three per cent., produce monthly the sum of 
$30 00 interest, is the sum of $2,080 00 originally received 
by defendant, because the sum that will produee that is less 
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than the sum so loaned; the sum of $1,565 213 will produce 
that sum at that per cent. interest, and $2,032 74 will do so 
by discount, which latter I decide to be the true mode, and 
both are less than the net amount actually received by de- 
fendant, to-wit: $2,080 00. Add to this $2,080 00 back dues 
of interest, $889 00, and three fines, amounting to $36 00,8 
and average interest on back dues at seven per cent. to date 
of suspension of company, $36 30, and we have $3,041 30 as 

the true amount for which the plaintiff must have judgment; 

and I find and decide and adjudge said sum of $3,041 30 to 

be the true amount for which said mortgage shall be fore- 
closed, leaving the defendant his thirty shares of stock to be 
reassigned to him by the company when this sum shall be 
paid.” 

“5th. Counsel for the association have insisted that I should 
allow the plaintiff to retain, also, fines for each month of de- 
fault by defendant, but admits that such fines have never 
been assessed by the company, upon its books, or charged 
against the defendant. This I refuse, and decide and adjudge 
that said company have waived the same, and have no right 
hereafter to assess the same, or to charge them up as a debt 
against the defendant, and that on payment of this judgment, 
defendant’s stock will stand unincumbered as to all fines that 
might have been, but were not, charged against him.” 

The provisions of the charter and by-laws are sufficiently 
set out in the above head-note, without repetition here. 

To each and every part of the above judgment the plain- 
tiff excepted. 




























LANIER & ANDERSON, for plaintiff in error. 






Nisspet, Bacon & Hines, for defendant. 






McCay, Judge. 





1. The principal question in this case is, what is the amount 
the plaintiff is entitled to recover, and what is the status of 
the defendant in the association, according to its charter and 
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by-laws, when the judgment is satisfied. We have little to say 
that is not contained in the masterly argument of Mr. Bacon, 
the counsel for the defendant. It is said that this question is 
decided by the case of the Bibb County Loan Association vs. 
Richards, 24 Georgia, 198. But though the association then 
set up the same claim they do here, the only question decided 
was the right to recover, and that the recovery was regulated 
by a section in the charter, like the fourteenth of this. The 
amount of the recovery and the status of the defendant, as to his 
shares, was not considered by the court; that, however, is the 
very question in this case, and it depends entirely on a construc- 
tion of the by-laws and charter. There is absolutely no provis- 
ion of the charter to justify the rule of adjustment adopted by 
the company—it is entirely arbitrary. The provisions of sec- 
tions five and six apply strictly, and in terms, to stockholders 
who have not received any advance, and who fail to pay. The 
ease of the defendant here, when he pays the judgment, is 
that of one who has got an advance, paid it back, with all its 
incidents, and all his arrears. These associations are founded 
on mathematical calculations, and a close scrutiny of their char- 
ters will show that their rules are based upon the highest 
principles of equity and fairness. Their fundamental idea is 
that one who has the privilege of paying money advanced to 
him in small sums, monthly, can, in consequence of the slight 
strain the payment makes on his resources each month, pay a 
large per cent. for the use of that money, and the whole 
scheme, adopting this as its fundamental idea, is based upon 
fairness and equity to all parties. The charters have, most of 
them, come here through the northern states from England 
and Germany, and they have been perfected by experience, so 
that there is scarcely a word in them that is superfluous or 
without a definite meaning. The measure of the amount due 
by one who has got an advance, as fixed by section fourteen, is 
exactly the sum he would have paid the company had he 
promptly complied with his engagements and paid back the 
money he got, together with a measure-—the fines—of what 
the company would have.made according to its ordinary work- 
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ings, on his dues, had he paid them promptly, and when he 
pays this the company is whole. It is precisely in the situa- 
tion of one who has discharged his property from the mort- 
gage under section twenty-four of the by-laws. When he 
took the money he undertook to do the very thing the judg- 
ment makes him do, and he pledged to the association his 
stock as collateral security for the faithful performance of 
his undertaking, and when he performs it by payment, 
as prescribed by section fourteen of the charter, this stock 
is released from the pledge, and he holds it as though he 
had never got an advance—which, in fact, he has not, for 
he will have returned it. There is nothing in any portion of 
the charter or by-laws which declares he is no longer a mem- 
ber. He is exactly in the situation of one who has discharged 
his property from the mortgage by section twenty-four of the 
by-laws. He pays back the money he got, with such an ad- 
vance upon it as will enable the company, at the lower rates 
at which money is selling, to get the same monthly interest 
upon it as the defendant ought to pay at the rates he got it at. 
He pays up all arrears and dues, and he pays up all fines due 
the company for his failure—why should he not now be the 
owner of his stock? Why should he not stand exactly like 
a man who has got no advance. The company is, as to him, 
precisely in the situation it is toa man who has got no ad- 
vance. Why should he not stand in the same way as to the 
company? It is the harsh, unjust, outrageous and oppressive 
demand which the companies, as they have worked here, 
make on one who has failed to pay, which has cast on these 
companies the odium in which so many persons hold them. 
We think in this oppression they are violating their own 
rules, and that it has thus far been borne with because the 
subject has been misunderstood. As to the amount the de- 
faulter is due, except as to the fines, that, we think, is very 
plain. The point sought is, what will make the company 
whole; what will put it precisely in the situation it would 
have been in had the defaulter never got any money, or 
promptly paid his dues, as he agreed to do. Obviously such 
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a sum as, at present rates, will produce to the company the 
same dues as he pays, or rather, the same number of dollars 
on each share. Money has fallen since he sold his interest or 
borrowed—the time of winding up has got nearer, and it will 
take more money to be sold to pay $20 00 at $1 00 per share 
than it did when he got his advance. This he must make up. 

2, 3. Next he must pay all back dues. But it is obvious 
that these dues would have been making money, since, as they 
were paid, they would have been sold. It would be possible 
to ascertain accurately what this ought to be by seeing what 
money sold for each month, but the calculation would be in- 
tricate, and as it is intended and expected that these societies 
will be managed often by men who do not understand their 
principles, and who are unable to make calculations, this profit 
is ordinarily met by what is called a fine. By the words of 
the by-laws, it is perhaps the fairest meaning to be put upon 
them, that the fine shall be but once laid, and laid each month, 
not on the whole amount then due, but on the amount due 
for that month. On making a calculation it will be found 
that this is about what would be the average profits on the 
dues paid, and we think that not unfair. To take the view 
taken of it by the counsel for the plaintiff in error, would be 
to make these fines, not liquidated damages, but penalties, and 
not enforceable by law. 

4, As it is said this company has quit business and is wind- 
ing up, we think, if its assets are ascertainable, the defendant 
would be entitled to a credit for the value of his stock. If 
that be not so, he ought, if the company still goes on, to pay 
the whole sum, holding his stock as the other non-advanced 
members do. We leave this an open question, according to 
the facts. We are compelled to reverse the judgment, be- 
cause, whilst we agree with the judge as to the principles on 
which the matter is to be adjusted, we think he clearly erred 
in applying section fourteen to the case in hand. 

Judgment reversed. 
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Joun H. Hamirton, plaintiff in error, vs. THE Mayor 
AND CouNCIL OF THE City oF CoLuMBwUs, defendant in 
error. 










Where a declaration alleged that the defendant, a municipal corporation, 
cut a ditch along, and close to, the east line of his residence lot, and 
left itin such condition that the water coming, or falling, into the same 
could not run off in any direction; that thereby water accumulated 
and became stagnant in said ditch, thus generating malaria, causing 
sickness in the family of the plaintiff, and by the unwholesome stench 
produced in the atmosphere, rendering his premises unfit for occupa- 
tion, to his damage $1,000 00: 

Held, that a prima facie case of special damage from the nuisance was 

presented, and it was error to sustain a demurrer thereto. 













Nuisance. Municipal corporations. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 






IncrAM & CRAWFORD, for plaintiff in error. 





C. H. Wititams; PEABopy & Brannon, for defendant. 







Warner, Chief Justice. 





This was an action brought by the plaintiff against the de- 
fendant to recover damages for an alleged injury done to him 
and his family by the digging of a ditch near his lot and res- 
idence, and thereby causing stagnant water to accumulate and 
remain therein, by reason whereof he and his family have 
been made sick and otherwise injured and damaged. At the 
trial, the defendant demurred to the plaintiff’s declaration, 
on the ground that it was insufficient in law to entitle the 
plaintiff to recover. The court sustained the demurrer and 
dismissed the plaintiff’s action; whereupon the plaintiff ex- 
cepted. 

The plaintiff alleged in his declaration that he was the 
owner of a city lot in the city of Columbus, in said county, 
known as lot number five hundred and forty-one, containing 
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one-half acre, and that he had been in possession of the same 
for more than ten years, and had during all that time occu- 
pied the dwelling-house on said lot as a residence for himself 
and family and servants; that about the year 1860 he bought 
and took possession of said lot; that at that time said lot was 
dry and healthy and free from all standing and stagnant water; 
that all the water that fell or came upon said lot quickly and 
freely passed off, and up to the Ist of January, 1870, said lot 
continued to be healthy, and himself and family and servants 
were healthy and free from all malarial diseases, and said lot, 
and the ground immediately adjacent thereto, continued to be 
free from standing and stagnant water till about the day and 
year last aforesaid; that when he bought and took possession 
of said lot, he had a right to expect, and did expect, that the 
same would bé allowed to remain in the same healthful condi- 
tion, together with the ground in the immediate vicinity of 
the same, as well as the streets of the city running through 
and in the immediate vicinity of the same; that the defendant, 
well knowing the premises, but intending unlawfully and un- 
justly to injure your petitioner and to deprive him of the en- 
joyment of said property as he had been accustomed to do, 
did, on the Ist day of January, 1870, and on divers other 
days and times between the day aforesaid and the commence- 
ment of said action, cut, dig and make a deep and broad 
ditch, to-wit: six feet broad and four feet deep, all along the 
east line of said lot, and close to said line, and did dig and 
cut and extend said ditch in both directions from said lot, and 
across the public street in the immediate vicinity of said lot, 
and did leave said ditch, so dug and cut, in such condition 
that the water coming or falling into the same could not run 
off in any direction, but all the time aforesaid, and up to the 
present time, said water has accumulated, stood and stagnated 
in said ditch; and in consequence of said standing water in 
suid ditch, there has been, all the time aforesaid on the prem- 
ises aforesaid, such a sickly and unwholesome stench in the 
atmosphere that said premises have been unfit to be occupied 
and enjoyed by plaintiff, and by reason of said stagnant water 








—— 





ATLANTA, JULY TERM, 1874. 


Hamilion vs. The Mayor and Council of Columbus. 








premises 


and his 


have consisted of himself, his wife and his servants, and other 
persons dependent upon him; that during the time aforesaid, 
the plaintiff and his wife and his family and servants, have 
been sick with the diseases aforesaid, and caused by the acts 
of the defendant, as aforesaid, in digging said ditch, and in 
consequence of said sickness, plaintiff has lost and been de- 
prived of his own labor and attention to his business to the 


value of 
and fami 


sequence of said sickness, has necessarily paid out to physi- 
cians and nurses, for services in attending to and curing said 
sick persons, the sum of $500 00; and plaintiff avers that 
said defendant, from the day and year aforesaid up to the 
commencement of this action, hath continued and allowed 
said ditch to remain and continue open as aforesaid, and filled 
with the stagnant water as aforesaid, and that during the time 
aforesaid, plaintiff has repeatedly notified and entreated de- 


fendant 


do, to the damage of plaintiff $2,000 00. 

In our judgment the court erred in sustaining the demur- 
rer to the plaintiff’s declaration, in view of the allegations 
contained therein. It was urged, on the argument, that the 
nuisance complained of by the plaintiff was a public nuis- 
ance, and therefore no action could be maintained by him 


therefor. 


individual in which*the public do not participate, such special 


damage 
plaintiff 
east line 


condition that the water coming or falling into the same could 
not run off in any direction, and that water has accumulated 
in said ditch, stood and stagnated there, and in consequence 


in said ditch, malarial diseases have been generated on said 
; that the same has caused and produced chills 
and fevers, and bilious fevers, and congestive chills, and 
other diseases; that during all the time aforesaid, the plaintiff 







family have resided on said lot, and that his family 










$1,000 00, and of the labor and services of his wife 
ly and servants, of the value of $500 00; and in con- 













to fill up said ditch, which it has always refused to 








If a public nuisance causes special damage to an 





gives a right of action: Code, section 2998. The 
alleges that the defendant cut the ditch all along the 
of his lot, and close to said line, and left it in such 
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tiff, such a sickly and unwholesome stench in the atmosphere 
that his premises have been unfit to be occupied or enjoyed 
by him, and that malarial diseases have been generated on his 
premises by said ditch; that the same has produced chills 
and fevers, and bilious fevers, and congestive chills; that 
the plaintiff and his family reside on his said Jot, and they 
have been sick with the aforesaid diseases, caused by de- 
fendant’s digging said ditch, and in consequence of said sick- 
ness of himself and family, has been damaged $2,000 00, ete. 
The declaration makes a prima facie case, at least, of special 
damage done to the plaintiff and his family residing on his 
lot, close by the line of which the ditch was cut and main- 
tained by defendant. 
Let the judgment of the court below be reversed. 


H. T. Cox, plaintiff in error, vs. Jesse M. JoNneEs, adminis- 
trator, defendant in error. 


1. Letters of admini-tration, and certified copies thereof, are official 
papers issued by an officer of a state government, and under act of 
congress of 1866, United States statutes at large, volume 14, page 141, 
are not required to bave any stamp. 

2. Where an exemplification of the proceedings of the probate court of 
a sister state is offered in evidence in the courts of this state, our 
courts will presume that the probate court is a court of record, and 
the certificate of the judge that he is ex-officio the clerk, that he h.s 
no official seal and that he, has jurisdiction, under the laws of his 
state. of the subject matter, etc., is a sufficient authentication of the 
record under the act of congress. 

8. A paper acknowledging to have received of the plaiatiff a certain sum 
in gold to be accounted for on demand may, under section 2791 of the 
Code, be sued without any formal previous demand. 

4. On the trial of a case in the superior court, when a paper is offered 
in evidence, and is objected to as evidence, because it is unstamped, 
it is competent for the court to permit the proper stamp to be allixed 
in its presence, and then to allow it to be read in evidence. 

5. Under the evidence, the jury was justified in the finding, and it was 
not error in the court to refuse to set aside the verdict. 
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Administrators and executors. Evidence. Stamps. Con- . 
stitutional law. Exemplification. Demand. Practice in the J 
Superior Court. New trial. Before Judge Hopxkins. Ful- 
ton Superior Court. October Term, 1873. 


Jesse Jones, as administrator upon the estate of Joel K. 
Brown, deceased, brought complaint against H. T. Cox up- 
on the following instrument : 


“H. T. Cox & Bro., Commission Merchants, 
‘* Forsyth St., Atlanta, Ga., Sept. 25, 1769. 
“Received of Joel K. Brown four hundred dollars in gold, 
which I will account for on demand, in gold or its equivalent 


in currency. (Signed) H. T. Cox.” 


The defendant pleaded as follows : 

Ist. That Brown was domiciled in Florida at his death, 
and that no administration has been regularly granted in that 
State. 

2d. That plaintiff has not complied with the laws of Geor- 
gia, by filing in the clerk’s office a properly authenticated 
copy of his letters of administration, ete. 

3d. That no legal demand was made before suit brought by 
the plaintiff or any other person, on defendant. 

4th. That plaintiff should not recover interest, because de- 
fendant received the money as a naked deposit, at the special 
request of Brown. : 

5th. That Brown owed defendant $20 00 on an account 
stated, and that is pleaded as a set-off. 

6th. That during the lifetime of Brown defendant sent him, 
at his request, $150 00 by express, to Florida, and that is 
pleaded as part payment. 

7th. That in April, 1872, defendant was duly served with 
summons of garnishment, in Blount county, Tennessee, in the 
case of G. H. Chaffin vs. J. L. Cox, as administrator of Joel 
K. Brown’s estate, suit pending in ......... , the justice court 

soueinesion district, of said county and state, in which judg- 
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ment was rendered for plaintiff by A. K. Jones, justice of the 
peace, for $290 00, besides cost, more or less. That defend- 
ant answered, under oath, that he owed said Brown’s estate 
something near $300 00. That judgment was had against 
him as garnishee for said sum, and that he has paid off and 
satisfied that judgment, to-wit: on the day of April, 
1872. 

The plaintiff introduced the followitg evidence: 

Ist. The instrument sued on. 

2d. Copy of letters of administration on Brown’s estate to 
Jesse M. Jones, issued by Wills, county judge for Bradford 
county, Florida, dated Deceniber 31st, 1870, under the seal of 
the probate court of said county, upon the back of which was 
the following certificate : 


“STATE OF FLORIDA—Braprorp Country. 


Orrice oF Propate Court IN AND FoR SAID County, 
May 20th, 1872. 


I, William W. Wills, county judge in and for said county, 
and ex-officio judge of probate, do hereby certify that the 
within and foregoing is a correct copy of the letters of admin- 
istration as of record in my office, being granted by me as in 
the manner and form set forth, and I do further certify that 
there is no clerk of said probate court, but the duties of said 
court are discharged by me in person, by virtue of the stat- 
utes in such cases made and provided, and that the said at- 
testation is in due form. 

Witness my hand and seal of office, at Lake Butler, in the 
county and state aforesaid, this 20th day of May, A. D., 1872. 


Signed “Wintiam W. Wix1s, County Judge 
8 ’ y 8 
‘* And Ex- Officio Judge of Probate B. C.”’ 


There was no entry, certificate or other indication that the 
original letters of administration were stamped. 
Jesse M. Goss, sworn: Requested defendant to pay before 
suit brought at instance of plaintiff’s attorney. Defendant 
declined, but witness does not remember the reasons assigned. 
8. B. Spencer, attorney for plaintiff, sworn: Sent Goss to 
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make demand; Goss returned and reported that defendant 
declined to pay ; he had letters of administration in his pos- 
session when he sent Goss. 

The defendant introduced the following testimony : 

A. K. Jones, sworn: Is justice of the peace in Blount 
county, Tennessee, and has been for fourteen years. G. H. 
Chaffin brought suit before me against J. L. Cox, administra- 
tor of Brown, on April 3d, 1872, and recovered judgment 
same day for $288 20 and costs of suit. 

Then follows a correct transcript of the record in that case. 


Ist. “Summons issued April 3d, 1872. Endorsed: “I 
acknowledge the service of the within warrant for trial on 
Saturday, the 6th instant, this 3d April, 1872. 

(Signed) “J. L. Cox, Administrator.” 


2d. Judgment for plaintiff for $288 20 and costs of suit, 
6th April, 1872. 

3d. Execution for $288 20 and all legal costs, issued April 
10th, 1872. Endorsed: “Came to hand same day issued. 


Search made and no personal property of the defendant with- 
in my county subject to execution. I therefore levy this fi. 
fa., on the goods and chattels that H. T. Cox has in hands by 
garnishment. This April 11th, 1872. 
(Signed) “R. M. ANDERSON, 
‘TD. Sheriff Blount county.’’ 


4th. Summons of garnishment upon Cox reissued 10th day 
of April, 1872. Executed by leaving copy at H. T. Cox’s 
residence, April 11th, 1872. 

5th. H. T. Cox’s answer—that he owes near $300 00 to 
Brown’s estate; can’t give exact amount, as his books are 
away. States that he is sued in Georgia, by other parties. 
Sworn to April 15th, 1872. 

6th. Judgment vs. H. T. Cox, garnishee, for $288 20, given 
15th April, 1872. 

His court is not regarded as a court of record in Tennessee. 
The court has no official seal, but uses the usual private seal. 
The only book kept is the justice’s docket, in which the fol- 

VoL, Lit. 29. 
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lowing records are made: Date of trial; parties names; 
amount of judgment; by whom stayed, if any ; returning of- 
ficers, names of and official character, whether sheriff, deputy 
sheriff or constables, or whether service of the original writ 
was confessed or acknowledged by defendant. All other pa- 
pers connected with cases in the justice’s court are kept of file 
in the office. He presides in the third civil district of Blount 
county; his office is at his home, in said district; he has 
jurisdiction over any person in Blount county ; he is commis- 
sioned by the governor of Tennessee; no one was present 
when the case was tried. It is customary to give judgment 
for the amount claimed when no defense or plea is made. 

John L. Cox, by deposition, testified as follows: Knew 
Brown when he lived in Tennessee, from whence he removed 
in 1868 or 1869 to Florida. Brown was brother-in-law to 
defendant, and was related to Chaffin by marriage, Chaffin 
being Brown’s step father-in-law ; was appointed Brown’s ad- 
ministrator on first Monday in March, 1872, by Blount coun- 
ty court. On or about April 20th, 1862, paid Dr. G. H. 
Chaffin $288 20, as agent for defendant, to satisfy the judg- 
ment obtained against him as garnishee. Defendant requested 
him to pay Chaffin the above amount provided judgment was 
rendered against him, which he did, and took Chaffin’s receipt 
therefor. Knows Brown’s handwriting; the receipt for the 
$150 00 sent him by defendant is in Brown’s handwriting. 

Defendant sworn: Joel K. Brown married his sister. Be- 
fore suit brought a young man called with the receipt and 
asked payment. Demanded his authority, and he produced 
none. He declined to pay. Soon after he was sued on the paper. 
Spencer & Clark were the attorneys. Sought an interview 
with Spencer, and asked for his authority to collect; he said he 
would see it at the proper time. No one in Georgia has ever 
produced any authority from the administrator in Florida or 
Tennessee, authorizing the collection or settlement of the pa- 
per previous to suit. Since Brown’s death he has been com- 
pelled to pay $288 20 upon a judgment in Tennessee, and 
herewith annexes receipt: 
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“Received of H. T. Cox, by the hands of J. L. Cox, two 
hundred and eighty-eight dollars: and twenty cents, the full 
amount (costs on suit excepted,) of a judgment that I recov- 
ered against the said H. 'T. Cox before A. K. Jones, Esq., a 
justice of the peace for Blount county, Tennessee, on a gar- 
nishee summons founded on original legal proceedings com- 
menced by me against the administrator of the estate of Joel 
K. Brown, deceased, for a sum of money due me from said 
Joel K. Brown. This the 20th April, 1872. 

(Signed), G. H. Cuarrin, M. D.” 


He is also liable for $15 00 or more, which he expects to pay ; 
does not legally or morally owe Brown’s estate anything; 
knows that Chaffin’s account is just; it was composed of money 
loaned, medical services and board at low down rates. Brown’s 
administrator in Tennessee was appointed to look after his 
interest in some gold lots and other real estate. Is nota 
citizen of Georgia, but a citizen of Tennessee. Knows that 
he has paid out the money, and there is no hatched up mat- 
ter about it, but a fair and legitimate proceeding of law. 

John L. Cox, sworn, in person: Was in 1869 and 1870 a 
member of the firm of H. T. Cox & Brother, in Atlanta; be- 
fore that he knew of no business transaction between that firm 
and Brown, and never heard of any. He never knew or heard 
that said firm ever owed Brown $150 00 or other sum. In 
1870, and during most of the time he stayed in Tennessee, 
and H. T. Cox in Atlanta. Chaffin’s claim was for medical 
attention and board of Mrs. Wayne, back as far as 1862 and 
1863. Witness, as administrator of Brown, was sued by 
Chaffin; he interposed no defense and suffered judgment to 
go by default, because he knew the claim was just,; he acted 
as agent for his brother in paying over the money to Dr. 
Chaffin and consented to it all. 

Alice B. Wayne, for plaintiff, sworn: Joel K. Brown was 
my father; Dr. Chaffin is connected with me by marriage, 
having married my grand-mother. I went to his house Jan- 
uary Ist, 1862; my child was born there January 8th, 1862; 
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I was sick about ten days; had a good, reliable midwife, whom 
I paid for her services; I did not ask, require or receive any 
medical attention or advice whatever at any time during con- 
finement or after; I went there to be confined, because it was 
my grand-mother’s; she owned the house and furniture; Dr. 
Chaffin had no property, I think; I did not go there to board, 
but as a guest; I remained three months there; went to Mis- 
sissippi until autumn, then returned and remained five months. 
There was never any contract for board, or any expectation of 
paying board, and no medical services were performed ; while 
I was there, I expended over $600 00 in the purchase of ar- 
ticles for the use of the family; no claim was made for board 
until after my father’s death, eight years afterwards. I 
am sure my father never had any dealings, agreements or 
promises with or to Dr. Chaffin, hence no settlements are re- 
quired in any way whatever. I know that Dr. Chaffin and 
his wife have set up an unjust claim against my father in this 
ease. I know that my father did not always have full confi- 
dence in defendant; I have heard my father doubt his integ- 
rity; I do not remember that he mentioned their personal 
dealings. I do know that defendant is not acting in good 
faith with the money entrusted to him by my father, and I 
know of no fact to benefit him. 

Upon this evidence, ete., the jury found for plaintiff $286, 
principal, and $43 37, interest and costs. . 

The defendant moved for a new trial upon the following 
grounds, to-wit : 

1st. Because the verdict is strongly and decidedly against 
the weight of evidence, and without evidence to support it. 

2d. Because the verdict is contrary to law and the princi- 
ples of justice. 

3d. Because the court erred in permitting plaintiff to read 
in evidence the receipt or contract sued on before it was 
stamped, upon the statement of counsel that he desired to 
. stamp the same, and would send and procure a proper stamp 
and stamp it, a revenue stamp of twenty cents being after- 
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wards, and during the trial, attached, but the same being in 
no manner canceled or defaced. 

4th. Because the court erred in admitting in evidence the 
exemplification: of the letters of administration of plaintiff, 
there being nothing to show that the original letters, or the 
copy thereof, had been stamped, and because the copy of said 
letters was not legally authenticated. 

5th. Because the court erred in charging the jury, “that 
the instrument sued on was a promissory note, and no pre- 
vious demand was necessary to entitle plaintiff to recover; 
neither was it necessary for plaintiff to exhibit to defendant 
evidence of his appointment as administrator on the estate of 
Brown, before bringing this suit.” 

6th. Because the court erred in charging the jury, “that if 
they should find from the evidence that the judgment in favor 
of Dr. Chaffin against John L. Cox, as administrator of Joel K. 
Brown, deceased, in Tennessee, was rendered within six months 
from the time when said John L. Cox was appointed said ad- 
ministrator, then that judgment, under the laws of Tennessee, 
was null and void, and the judgment rendered in Tennessee 
against defendant, in a garnishment proceeding based upon 
said former judgment, would be null and void, and a pay- 
ment by defendant under said last mentioned judgment to 
Dr. Chaffin would be nd protection to defendant in this suit, 
and it would not entitle defendant to a credit for the sum paid 
to Dr. Chaffin.” 
The motion was overruled, and defendant excepted. 






























E. N. Broyues; Jutius L. Brown, for plaintif in error. 






S. B. Spencer, for defendant. 







McCay, Judge. 






1. The act of congress of 1866, United States statutes, vol- 
ume XIV., page 141, in express terms provides that all official 
papers issued by United States or state officers, shall be ex- 
empt from the stamp tax. We think letters of administration 
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and certificates of records, come within the very terms of the 
act, and are not, therefore, liable to the stamp tax. 

2. The act of congress providing for the authentication of 
the records of any state for use as evidence in another, con- 
templates, it is true, that the court shall have a clerk and a 
judge. But there is nothing in this act which makes it neec- 
essary that these officers be the same persons. The implica- 
tion is, perhaps, a clear one, that the court shall be a court of 
record, as this seems to follow from the existence of a clerk. 
It has been often decided that where, by the law organizing 
the court, the judge is ex officio the clerk, as is common, espe- 
cially in probate courts, the certificate setting forth these facts, 
and signed by the judge, is sufficient: 4 Day Rep., 363; 2 
Vermont Rep., 573, 574. There are decisions to the effect 
that the law of the State organizing the court, must, in cases 
of statutory courts, be produced: 3 Wend., 263; 7 Wend., 
435. But there are many authorities the other way: Ripple 
vs. Ripple, 1 Rawle, 386; Thomas vs. Tanner, 6 Monroe, 53; 
4 Philip’s Ev., (Cowan,) 61, 62, 71, 77; and we think this 
Jatter view most consistent with principle, since it facilitates 
the operation of the constitutional provision to give full faith 
to the records and judicial proceedings of other states. Prima 
facie the certificate of the judge of the court, as to its powers 
and the mode of its organization, may well be accepted for 
true. If the fact be different, it seems to us that the burden 
of producing the law ought, in such cases, to be on the other 
party: 4 Philipp’s Ev., Cowan’s notes, 108 to 110, 126, 1387, 
325, 326. 

3. Whether this writing be a promissory note or not, is not 
material, under section 2791 of the Code. That section pro- 
vides that any note, bill or other paper, payable on demand, 
is due immediately. If it be due, why should it not be sued ? 
The suit is a demand. 

4, The facts in this record do not, in our opinion, present 
the question made in the argument, upon the validity of the 
paper for want of a stamp at the time of its making. Under 
our law, all pleas in actions on contracts must be under oath. 
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There was no plea of the invalidity of this contract by reason 
of the intent to defraud the revenue. The act of issuing the 
paper was an act of the defendant, and it was his duty to see 
to it that it was duly stamped. He knows precisely the mo- 
tive of the parties in leaving it off, and if he desired to attack 
the paper on this ground, it was his business, under our law, 
to plead it under his oath. The question really made is, how- 
ever, simply a question of the right of the plaintiff, under the 
supervision of the court, to affix the stamp. When the stamp 
is thus affixed, the paper is still open to attack. It would be 
absurd to say that a stamp affixed, even in presence of the 
collector on the oath of the party, would make valid a paper 
void at its issue, or that the refusal of the collector to stamp 
it would render it invalid, if it was issued without an intent 
to defraud the revenue. The question of intent is one of fact 
for the jury, and neither a collector or the judge can decide 
it. Under our view of the act of congress, the duty and the 
right of the court is to protect the government by seeing to 
it that the stamp is affixed before the parties use the paper as 
evidence on the trial. The law simply says that no paper, 
etc., shall be used as evidence in any court until the stamp is 
affixed according to law. It will be noticed, too, that the act 
does not say that it (the stamp) shall be canceled. Whether 
this is an accidental omission or not, we cannot say. It is 
sufficient that it is not required. 

5. Upon the question of fact—of fraud—the verdict, of a 
certainty, has a plenty of evidence to sustain it. The evi- 
dence of fraud is strong, and it would be usurping the pro- 
vince of the jury for us to undertake to declare the judge in 
error for refusing to disturb it. 

Judgment affirmed. 
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Howarp & Sou.e, plaintiffs in error, vs. WILLIAM P. STE- 
PHENS, defendant in error. 


The rule which excludes parol evidence from adding to, or taking from, 
or varying, written contracts, in view of our evidence act which allows 
parties to testify in their own favor, should not be relaxed. 


Evidence. Before Judge UNDERWoop. Cobb Superior 
Court. November Adjourned Term, 1873. 


For the facts of this case, see the decision. 


W. T. Wrny, for plaintiffs in error. 
GARTRELL & DuNnwoopy, for defendant. 


Warner, Chief Justice. 


This case came before the court below on a certiorari from 
a justice’s court. The plaintiffs sued the defendant on a 
promissory note for $30 00, payable to the plaintiffs four 
months after date, for value received. The defendant offered 
in evidence, over the objections of the plaintiffs, that the note 
was given for a sewing machine, and that the plaintiffs’ agent 
agreed, at the time the note was given, that if the machine 
did not give satisfaction to his wife, that he (the agent) would 
take it back at any time within six months, the agent saying 
that his time would soon be out; that he wanted the note so 
as to enable him to get his commissions for selling the ma- 
chine. The justice held that the parol evidence was admissi- 
ble, and the court below sustained the ruling of the justice 
and dismissed the certiorari; whereupon the plaintiffs excep- 
ted. ; 
Was the parol evidence admissible for the purpose of prov- 
ing a condition to the contract not expressed on the face of the 
note? The written contract was a promise to pay the plain- 
tiffs $30 00 for value received, without any conditions what- 
ever. The defendant proposed to prove, and was allowed to 
prove, that his absolute, unconditional promise, in writing, to 
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pay the plaintiffs $30 00, was made on condition that if a 
certain sewing machine, for which he alleges the note was 
given, did not give satisfaction to his wife, that the plaintiffs 
would take it back. The general rule is, that parol cotem- 
poraneous evidence is inadmissible to contradict or vary the 
terms of a valid written instrument: -Code, sec. 3800. Parol 
evidence is inadmissible to add to, take from, or vary a writ- 
ten contract: Code, sec. 2757. There is no ambiguity on the 
face of the note, either latent or patent, nor does it appear 
that any part of the contract was omitted from the note by 
fraud, accident or mistake. If the contract was conditional, 
as the defendant now seeks to prove by parol, then it should 
have been inserted in the note. ‘There is no pretense that the 
defendant did not know the contents of the paper which he 
signed, or that only a part of the contract was reduced to 
writing, by fraud, accident or mistake. The contract which 
he signed was an unconditional promise to pay the plaintiffs 
$30 00, and that written promise of the defendant is the high- 
est and best evidence of the contract: Lester vs. Fowler, 43 
Georgia Reports, 190; Sullivan vs. Cotton States Life Insu- 
rance Company. 43 Ibid., 423. 

The rule which excludes parol evidence from adding to, or 
taking from, or varying, written contracts, in view of our evi- 
dence act which allows parties to testify in their own favor, 
shauld not be relaxed. This case does not come within that 
class of cases where receipts or notes have been given in set- 
tlement of a former indebtedness, which are subject to expla- 
nation. 

Let the judgment of the court below be reversed. 





C. F. Jonnson et al., executors, for use, plaintiffs in error, 
vs. W. R. D. Jounson, defendant in error. 
1. Where a sheriff, having a writ against A, left by mistake the copy at 


the house of A’s brother, but on the same evening, meeting A, he 
informed him of the fact, saying, thatif A would accept such service, 
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well, but if not he would go and get the copy and serve it regularly, 
and A replied, that was sufficient, that he would get{the copy himself, 
and that it was not worth while for the sheriff to go after it, whereupon 
the ‘‘ sheriff returned the writ, with an entry, served the within, by 
personal service.” 

Held, that A was estopped from denying the service. 

2. Under the facts, if true, he had notice, or was put upon notice, that 
the entry would be made, and it is too late for him to controvert the 
sheriff’s return after six months from its making. 


Service. Sheriff. Estoppel. Before Judge Gipson. Warren 
Superior Court. April Term, 1874. 


An execution issued in favor of C. F. Johnson et al., execu- 
tors, against W. R. D. Johnson, for $341 30 principal debt, 
with interest from August 16th, 1870. On November Ist, 
1873, it was levied upon certain lands as the property of the 
defendant. Ou the 20th of the same month he filed an affidavit 
of illegality, upon the ground that he neither had been served 
nor waived service. The entry of the sheriff on the declara- 
tion showed personal service on March 20th, 1873. Upon 
the trial of the issue thus formed the following facts appeared : 

The sheriff had left a copy of the writ at the house of the 
brother of the defendant, and had so notified him, asking if he 
would accept such service, and stating that if he would not, 
although it was late in the day, he would return and procure 
the copy and hand it to him. The sheriff swears that the de- 
fendant replied that he would accept such service as legal, and 
that it was unnecessary for him to return and procure the copy. 
The defendant admitted substantially all of the facts aforesaid, 
except his consent to accept the service as legal; this he em- 
phatically denied. He resided about three miles from his 
brother, at whose house the copy was left by the sheriff. 

The Court charged the jury, “that there could only be 
service by leaving a copy with the defendant or at his resi- 
dence, that he could only waive service in either of these two 
modes, in writing, and could not accept any other service so as 
to bind him; that he might back out of any agreement he 
might make with the sheriff, and that unless they find the 
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service in accordance with these instructions, they should find 
for the defendant.” 

To this charge the plaintiff excepted. 

The jury found for the defendant. Error is assigned upon 
the above ground of exception. 


W. M. & M. P. REEsg, for plaintiffs in error. 


T. P. WEsTMORELAND; A. S. Moraan, for defendant. 


McVay, Judge. 


1. Under the charge of the court the evidence of the sheriff 
was entirely excluded from the consideration of the jury. This, 
we think, was error. We do not mean to say that a man can, 
by agreement, agree to any other service of a writ than that 
required by law. But we do say that if he does so, and others 
act on the agreement so that they will be damaged if it be re- 
pudiated, the party making the agreement cannot deny its 
legal effect. Here, if the sheriff tells the truth, the defend- 
ant deliberately misled him, and it is asked that a court shall 
aid that defendant to make his fraud effective. If this de- 
fens¢ is successful, the sheriff will be liable for a false return, 
and that because he trusted and acted upon the plain, delib- 
erate, and well understood, consent of the defendant to accept 
the service as complete. It does not meet the issue to say that 
the service is not such as is required by law. It is often the 
case that men act so as that they cannot insist on the rules of 
law. The law requires title to land to be passed only by writ- 
ing, and yet if one, by his acts or words, induce another to 
buy his land as the land of a third person, it will be vain for 
him to plead that he did not put his pen to paper. A man 
shall not take advantage of his own wrong. The courts will 
not permit themselves to be the means of perpetrating a fraud. 
If this sheriff tells the truth, the act of the defendant, in in- 
sisting on a service in terms of the law, is a shameful breach 
of his own word, upon which the sheriff has, in good faith, 
acted, and it would be a gross wrong to the sheriff to permit 





452 SUPREME COURT OF GEORGIA, 





Lemon vs. Jennings. 


its consummation. We think, too, that under the statements 
of the sheriff the defendant had fair notice of the entry. He 
had the best of reasons for knowing that the sheriff considered 
the service complete, and that the entry would be duly made. 
At common law, this entry would be conclusive. 

2. But under section 3340 of the Code, such an entry may 
be traversed if done within six months after notice of it. We 
think what the sheriff testifies was evidence going to show 
notice of the entry. Any reasonable man, after such a trans- 
action as the sheriff testifies to, would have come to the con- 
clusion that the entry would be made. Whether rightly made 
or not is immaterial, so far as this question of notice of it is 
concerned. He knew that the sheriff thought he had done all 
the law required. He separated from him, if the sheriff tells 
the truth, with a full understanding that the sheriff considered 
himself justified in making the entry, and that he would make 
it. This put him upon notice of it. A man is not allowed 
to shut his eyes to self-evident things. The defendant had 
every reason to know that under the circumstances the sheriff 
would make the entry. We think the jury should have been 
allowed to pass on both these questions. If the sheriff tells 
the truth, the defendant is estopped from setting up the want 
of regular service; and if the facts, even as testified to by the 
defendant, gave him good reason to think the entry would be 
made, then the traverse must be within six months. 

Judgment reversed. 


Saran A. Lemon, plaintiff in error, vs. Frances M. Jen- 
ninas, defendant in error. 


The power vested in a trustee to sell the trust property and reinvest or 
otherwise dispose of the proceeds in any manner for the use and benefit 
of the cestui que trust, does not include the authority to settle various 

_actions of ejectment pending against said trustee by agreeing to allow 
verdicts to be taken for the plaintiffs in some of the cases, and for the 
defendants in the others. 
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Lemon vs. Jennings. 


Trusts. Powers. Before Judge Hopkins. Fulton Supe- 
rior Court. October Term, 1873. 


For the facts of this ease, see the decision. 
Lester & THomson, for plaintiff in error. 


REUBEN ARNOLD; P. L. Mynart, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case, that actions of eject- 
ment were pending in Fulton superior court in favor of the 
lessees of the plaintiff therein against several parties defend- 
ants, to recover possession of certain described lots of land in 
the city of Atlanta, the defendants holding possession of said 
lots as tenants of Jennings. It also appears that Jennings 
held a title to the land as trustee for his wife, Frances M. 
Jennings, for her use and benefit, with the right of said trustee 
to sell the same, and reinvest, or otherwise dispose of the pro- 
ceeds in any manner for the use and benefit of said Frances M. 
Jennings. Pending the litigation, the attorneys for the plain- 
tiffs in the ejectment suits, and Jennings, as trustee for his wife, 
entered into a written agreement that the pending suits should 
be amended so as to make Jennings a party thereto in his fidu- 
ciary capacity, and that verdicts should be taken in favor of 
the plaintiffs for certain described lots, and judgment entered 
thereon, and that verdicts should be taken in favor of the de- 
fendants for certain other described lots, and judgments en- 
tered thereon. When this agreement was presented to the 
court and proposed to be made the judgment of the court, 
Mrs. Jennings appeared by her counsel and objected, on the 
ground that it was prejudicial to her rights and interest, that 
she was no party to it, and that her trustee had no authority 
to bind her to the terms of any such agreement as that in re- 
lation to her trust property under the trust deed. The court 
refused to allow the agreement to be made the judgment of the 
court, and to enforce the terms thereof; whereupon the mo- 
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to sell the trust property and re-invest the proceeds thereof, 
or otherwise dispose of the proceeds in any manner for the use 
and benefit of Mrs. Jennings, is one thing. To dispose of any 
part of the trust property specified in the trust deed by ver- 
dicts and judgments, to be rendered by the court in favor of 
the plaintiffs in the ejectment suits for their use and benefit, is 
quite another and different thing. Such a disposition as that 
certainly would not be for the use and benefit of Mrs. Jennings, 
the cestui que trust, as contemplated by the deed creating the 
trust. She was the real owner of the property conveyed to 
her by the trust deed: Code, 1754. Ifshe had signed the 
agreement, then she might have been bound by it. It is a 
general rule in equity that no act of the trustee shall prejudice 
the cestui que trust: Hill on Trustees, 317. But it is said this 
agreement was made by the trustee as a compromise or set- 
tlement of pending litigation for the benefit of Mrs. Jennings, 
the cestui que trust. The reply is to be found in the 2327th 
section of ithe Code, which declares that a trustee, unless ex- 
pressly authorized by the act creating the trust, or with the 
voluntary consent of all the beneficiaries, has no authority to 
sell or convey the corpus of the trust estate, but such sales 
must be made by virtue of an order of the court of chancery 
upon the regular application to the same. The disposition of 
a large portion of the corpus of the trust property, as contem- 
plated by the agreement of the trustee, is not authorized by 
the deed creating the trust, and Mrs. Jennings, the beneficiary 
under it, has not voluntarily consented that it shall be so dis- 
posed of. In no view of this question, as presented by the 
record before us, should we be disposed to control the discre- 
tion of the court below in refusing to allow the agreement to 
be made the judgment of the court, and verdicts taken, and 
judgments entered thereon, as contemplated by the agreement, 
when Mrs. Jennings, the cestui que trust, was no party thereto. 
Let the judgment of the court below be affirmed. 
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Huey McLeay, plaintiff in error, vs. Witt1am W. CLARK 
et ul., defendants. 


In a motion for a new trial, the sole ground was that the verdict was 
strongly and decidedly against the weight of the testimony. The evi- 
dence was very voluminous and emphatically conflicting, and was, be- 
sides, largely the testimony of the parties to the controversy, who were 
sworn as witnesses. This was, also, the second verdict of a jury to 
the same effect. under mainly the same evidence: 

Held, that as the judge who tried the case has refused a new trial, this 
court will not interfere. 


New trial. Before Judge HALL. Newton Superior Court. 
September Term, 1873. 


This case is fully reported in 47 Georgia Reports, 24. As 
it turns exclusively upon the evidence it is thought unneces- 
sary to add anything here. 


J.J. Froyp; James 8. Hook, for plaintiff in error. 


CuarK & Pace; C. PEeptes; A. T. AKERMAN; A. M. 
SPEER, for defendants. 


McCay, Judge. 


It would, in our opinion, be a violation of the oft-repeated 
rulings of this court to reverse this judgment. Upon the main 
issue, to-wit: the fraud and the putting of the plaintiff in fear, 
the evidence is very conflicting. McLean and his wife on one 
side, and Clark and Harris on the other, are most flatly and 
painfully discordant. Nor is there in the testimony of the two 
employees of McLean that fullness and accuracy and fairness, 
which should compel the jury to treat them as necessarily re- 
quiring a verdict for the plaintiff. Again, upon the question 
whether in fact there was any damage—whether the property 
was worth at the time and under the circumstances, any more 
than McLean got for it, the weight of evidence is with the 
defendants. But we do not deem it our duty to go in detail 
over the evidence in this case. The heavy pressure upon our 
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time forbids it. It is enough to say that we are well satisfied 
this is not a case where the judge has abused his discretion in 
refusing to grant a new trial. 

Judgment affirmed. 


Frank W. HAtr et al., plaintiffs in error, vs. WreR Boyp 
et al., defendants in error. 


1. Where property is levied on under an execution from the circuit court 
of the United States, and subsequently by process from a state court, 
and advertised for sale on the same day under both levies, the sale un- 
der the last levy will be enjuined. 

2. Where a bill was filed to enjoin a sale under an execution from a state 
court upon the ground that it had been previously levied on under pro- 
cess from the circuit court of the United States, and the same was 
sanctioned, and after the sale under the latter process a motion was 
made to dissolve the injunction, the defendants setting up, by way of 
cross-bill, that the sale was void, and the motion was allowed: 

Held, that such ruling was error, for if the levy under the process from 
the state court be allowed to proceed, the purchaser at the sale will be 
compelled to interpose his claim and litigate in the common law court, 
at the same time that his title would be in litigation in the court of 
equity, which would be unjust and vexatious. 


Injunction. Execution. United States Court. Maultipli- 
city of suits. Before Judge Knigutr. Lumpkin county. At 
chambers. May, 1874. 


For the facts of this case, see the decision. 
W. P. Price, for plaintiffs in error. 


Wier Boyp; C. D. Parties; Hittyer & Broruer, 
for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that an execution 
issuing from the circuit court of the United States had been 
levied on certain lands as the property of the defendant there- 
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in by the United States marshal, and advertised for sale in the 
city of Atlanta, on the first Tuesday in August, 1873. It 
also appears that two executions issuing from the state court 
against the same defendant, of younger date than the federal 
court fi. fa., were levied on the same property by the sheriff 
and advertised for sale at Dahlonega, on the first ‘Tuesday in 
August, 1873; the last levy by the sheriff on the property 
was made subsequent to the levy thereon by the United States 
marshal. The complainants filed their bill praying for an in- 
junction to restrain the plaintiffs in the state fi. fas. from pro- 
ceeding to sell the property on the same day under the levy 
made by the sheriff thereon, subsequent to the seizure of the 
property by the United States marshal under process from the 
federal court. The injunction prayed for was granted, and 
property was sold by the marshal under the federal court fi. 
fa. After the sale of the property the defendants in the bill 
answered the same, and moved the court for a dissolution of 
the injunction, which was granted by the court, and the com- 
plainants excepted. 

The defendants, in their answer in the nature of a cross-bill, 
allege that the sale of the property by the marshal was illegal 
and void, and. pray that the same be set aside. In our judg- 
ment the court below erred in dissolving the injunction re- 
straining the sale of the property under the levy made by the 
sheriff onthe state court fi. fas. First, because, at the time 
that levy was made the same property had previously been 
seized by the United States marshal under judicial process 
issuing from another court having and exercising a different 
and distinct jurisdiction. Second, because, after the property 
had been sold under that judicial process, the defendants, in 
their answer in the nature of a cross-bill, pray for a decree, 
on the allegations made therein, to have that sale set aside. 
If the sale under the levy made by the sheriff shall be allowed 
to proceed, the purchaser at the marshal’s sale will be com- 
pelled to interpose his claim to the property and litigate the 
title in the common law court, and at the same time be com- 
pelled to litigate the title to the same property in a court of 

VoL. Lu. 30. ; 
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equity, which would be unjust and vexatious. The injunc- 
tion should have been retained so far as to restrain the sale 
of the property under the levy made by the sheriff of Lump- 
kin county. 

Let the judgment of the court below be reversed. 


Rawson & Company, plaintiffs in error, vs. JAMES 8S. JONES, 
administrator, defendant in error. 


Where a policy of life insurance, issued on the application of the person 
whose life is insured, is made payable to his heirs, executors, admin- 
istrators or assigns, and there is nothing in the policy showing a con- 
trary intent, the sum assured is, upon the death of such person, paya- 
ble to his legal representative, and is assets in the hands of such repre- 
sentative for the payment of debts, and for distribution under the laws 
regulating the same. 


Insurance. Distribution. Administrators and executors. 
Before Judge JAMES JoHNSON. Muscogee Superior Court. 
May Term, 1874. 


Rawson & Company brought complaint against James 8. 
Jones, as administrator upon the estate of Robert C. Jones, 
deceased, for $782 16, besides interest, alleged to be due on a 
judgment against said defendant. The defendant pleaded no 
assets and plene administravit preter. The case was submitted 
upon the following agreed statement of facts : 

On the 9th of June, 1868, Robert C. Jones insured his own 
life for $5,000 00 in the Brooklyn Life Insurance Company, 
and received a policy by which said company agreed to pay the 
aforesaid amount “to his heirs, executors, administrators or 
assigns, within sixty days after due notice and proof of the 
death,” ete. At the date of the policy Jones was about twen- 
ty-four years of age. He lived and died without wife or 
children. He was about twenty-seven years of age when he 
died. He left as his heirs-at-law, a brother, to-wit: James S. 
Jones, and three sisters, to wit, C. E. Turner, M. F. Tooke, 
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and R. E. Perryman, all of whom were older than himself. 
He had been raised and educated by his brother and sisters, 
and had no estate when he took the policy. At his death, he 
had paid up in premiums $324 36. The defendant, as ad- 
ministrator, has paid out for funeral and other expenses, 
$678 75. The Brooklyn Life Insurance Company has paid 
the defendant the said sum of $5,000 00 in full of said policy, 
for which he gave a receipt signed as administrator of Robert 
C. Jones, the said company refusing to take a receipt from 
the heirs-at-law. 

If the $5,000 00 are assets in his hands to pay debts of the 
intestate, then he has assets to be administered sufficient to pay 
plaintiff’s claim ; if not, then he has no assets of the intestate. 
The heirs-at-law of the intestate insist that said sum of $5,000 
belongs to them, and they claim the same from defendant and 
have demanded it of him. ‘The plaintiffs obtained a judg- 
ment against said intestate at the date and for the amount set 
out in the declaration. 

The court charged the jury that the policy was payable to 
the heirs-at-law, to-wit: the brothers and sisters of the said 
Robert C. Jones, and that the amount of $5,000 00 paid the 
defendant on said policy, was not assets in his hands to pay the 
debts of the intestate. 

The jury found for the defendant. The plaintiffs excepted 
to the aforesaid charge, and now assign error thereon. 


Peasopy & Brannov, for plaintiffs in error. 


Incram & CRAWFORD, for defendant. 


TrIPPE, Judge. 


tobert C. Jones, the person who took out the policy on his 
own life, had the amount of insurance made payable to “ his 
heirs, executors, administrators or assigns.” He had no wife 
or child, never having been married. The insurance company 
paid the policy to the administrator of Jones, and the question 
is, whether the money in the administrator’s hands is assets, 
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or does it belong to the brother and sisters of the insured, who 
are his next of kin. Section 2820 of the Code says: ‘* The 
assured may direct the money to be paid to his personal rep- 
resentatives, or to his widow, or to his children, or to his as- 
signee; and upon such direction, given and assented to by the 
insurer, no other person can defeat the same.” The words 
used in this policy are, “ heirs, executors, administrators or 
assigns.” The introduction of the word “heirs” does not af- 
fect the construction. Without it there eculd scarcely be the 
possibility of a doubt that the personal representative, his ad- 
ministrator, would take the money as administrator. The 
terms “heirs, executors and adminstrators,” are not words 
that are used where those who are next of kin are intended 
to have a right given them directly by the instrament—for 
instance, as purchasers; but are the terms usually employed to 
signify that if they take at all it is not directly, but through 
an administration. There is nothing in the policy to control or 
limit the construction to be given to these terms under the sec- 
tion of the Code quoted, or under the general principle govern- 
ing such cases. The case of Burroughs vs. The State Mutual L. 
A. Comp’y, 97 Mass., 359, tends to strengthen the conclusion to 
which we come in this case, to-wit : that the administrator took 
this fund as assets, to be administered as such, and of the estate 
of Jones, the insured. The terms used in the policy by the di- 
rection of the assured, the provision in the section of the Code 
referred to, giving him power to order to whom it should be 
payable, and he having used the very words which, in all other 
cases, disposing of property, would vest it in the administra- 
tor, as assets, and nothing to the contrary appearing in the 
policy, we cannot avoid the judgment we render. It is our 
opinion the money in the hands of the administrator, is assets 
of the estate of the assured, to be disposed of as any other 
assets would be. 
Judgment reversed. 
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THE WESTERN AND ATLANTIC RAILROAD Company plain- 
tiff in error, vz. Mary Strona, defendant in error. 


1. An action by a wife against a railroad company for the homicide of her 
husband by the negligence of its servants in the running of its train, is 
an action depending for its existence on the law of the state where 
the homicide occurred, and when such homicide occurred in the state 
of Tennessee, the right of action is in such person or persons, as is 
provided by the law of Tennessee. | 

2. When the right of action for the homicide of a husband and father is 
given by law to the personal representative, for the use of the wife and 
children, the wife cannot sue alone and in her own name. 

. An action for the homicide of a husband by the running of rail cars, 
charged to be by reason of negligence, either in the railroad company 
or its servants, is an action sounding in fort, and not an action ex 
contractu, but in determining whether the railroad company is liable, 
the relation of the deceased to the railroad, whether as an employee, 
or passenger, or stranger, are essential elements in deciding whether 
the killing was wrongful. 

. The right of the wife, or the representative to sue, depends upon the 
wrongfulness of the killing, and if the killing occurred under such cir- 
cumstances as by the laws of the place of the killing, or by a legal 
contract between the parties, the railroad company was not guilty of 
any breach of duty to the deceased, the right of action does not accrue. 

. Although the language of our Code, section 2971, would seem to give 
a wife the right to sue for the homicide of her husband, in broad terms 
and without qualification, yet, in deciding whether a right to recover 
damages in any case exists, it must appear that the killing was a 
wrong, that-is, that the defendant in such killing was guilty of a breach 
of duty, express or implied, which was due to the deceased, and if 
there was no such breach there can be no recovery. 

. If a railroad employee contract with his employer that he will assume 
all the risks of his employment, and will not hold the company liable 
for the negligence of its servants, and he be killed, under such circum- 
stances as under his contract and under the law, he could not, bad he 
lived, have recovered damages for an injury received, then his wife 
cannot recover damages for his death. The basis of the right of action 
in both cases is a breach of daty implied by law or assumed by con- 
tract, and if there be no such breach by the defendant the wife cannot 


recover, 


Husband and wife. Laws. Railroads. Contracts. Be- 
fore Judge Hopkins. Fulton Superior Court. October 
Term, 1873. 
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Mary Strong, by her declaration, averred that the Western 
and Atlantic Railroad Company employed Macon Strong, her 
husband, as a brakesman, on January Ist, 1872, and that while 
thus employed, required him to work on a long train of cars go- 
ing from Chattanooga, Tennessee, to Atlanta, Georgia; that in 
going from one car to another, in the night, without fault on 
his part, and on account of the improper, badly arranged and 
unworkmanlike coupling of said cars, he was thrown from 
the cars, run over, crushed,” mangled and instantly killed, 
and in this way she was deprived of the support and main- 
tenance which her husband was bound by law to provide, and 
that she was damaged $10,000 00. 

The declaration was amended by averring that the laws of 
Tennessee are similar to the laws of Georgia in making de- 
fendant liable. That Macon Strong was not instantly killed, 
but was thrown upon the track, dragged under the train and 
along the track and severely bruised, so as to tear and break 
the flesh from his face, inflicting great agony of mind and pain 


upon him, and was afterwards drawn under the wheels and 
killed. 

The defendant demurred to the declaration upon the fol- 
lowing grounds : 


Ist. Because no cause of action is shown in said declaration. 

2d. Because plaintiff’s right to recover depends upon her 
husband’s right to have recovered, and there was no law of 
force allowing him to have recovered anything against de- 
fendant. 

*3d. Because the right of action, if there was any, by the 
laws of Tennessee, the place where said killing is alleged to 
have occurred, is in the personal representative of the hus- 
band killed and not in his widow. 

The demurrer was overruled, and defendant excepted. 

The defendant pleaded the general issue and special con- 
tract with Macon Strong, as follows : 


*The declaration, as contained in the record, does not allege where the homicide 
was committed. 
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“OFFICE OF 


‘6 WesTERN AND ATLANTIC RalLroaD ComPANy, 
“ ATLANTA, February 26, 1872. 

“This agreement witnesseth that Macon Strong has, at his 
own request, this day-been employed on said railroad ; and it 
is hereby understood between the parties, and expressly agreed, 
that the said Macon Strong, in consideration that the said 
Western and Atlantic Railroad Company will hire and pay 
him the wages stipulated, which is more than he can get else- 
where, will take upon himself all risk connected with, or in- 
cident to, -his position on the road ; and will, in no case, hold 
the company liable for any injury or damage he may sustain, 
while so employed, in his person or otherwise, by what are 
called accidents or collisions on the trains or road, or which 
may result from the negligence, carelessness, or misconduct of 
himself or any other employee or person connected with said 
road, or in the service of said company, or from any other 
cause. 

“And it is further agreed that the company is to pay the 
said Macon Strong for no time lost from its service by acci- 
dent, disability, or otherwise, but is to pay at the rate which 
may, from time to time, be agreed upon, only for the services 
actually rendered by the said Macon Strong, and the company 
reserves the right to discharge him, whenever they are not 
satisfied to retain him. And the said Macon Strong express- 
ly waives and relinquishes any and all legal rights he may 
have, that are in conflict with this contract, and assumes all 
risk. 

“Tn witness whereof, the said Macon Strong and said com- 
pany, by Joseph E. Brown, its president, have hereunto set 
their hands and seals, (Signed) 


his 
“MACON STRONG, [1s.] 


mark, 


“JOSEPH E. BROWN, [xs] 
‘* President Western and Atlantic Railroad Company. 
Attest—* J. G. W. WILLs, 
“G. W. Hunr.” 
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The evidence is unnecessary to an understanding of the 
opinion, except so far as it showed the homicide to have been 
in Tennessee. The jury found for the plaintiff $500 00. The 
defendant moved for a new trial upon the following grounds, 
to-wit : , 

1st. Because the verdict was contrary to the following charge 
of the court: “If Strong’s own negligence contributed to his 
death, then there could be no recovery in this case. If he 
failed to take that care of his person that a prudent man 
would take under similar circumstances, and that was the 
cause of his death, he could not recover, and plaintiff cannot 
recover.” 

2d. Because the verdict was contrary to the charge follow- 
ing: “ If Strong was instantly killed there could be no recov- 
ery in this case.” 

3d. Because the verdict was contrary to the charge follow- 
ing: “It is said, as an additional reason why this action should 
fail, that Strong entered into a contract with the defendant, 
through its president, by which-he agreed that he would take 
on himself all risk connected with his employment, and that 
he would not, in any case, hold the company liable for dam- 
ages he might sustain in his person caused by what are called 
accidents or collisions, or that might result from his own neg- 
ligence or that of any other employee or agent of the road. 
If you find that he entered into such a contract as that, and 
that it was the subsisting contract, under which he was work- 
ing at the time of the accident he would be bound by it and 
by its terms, and for such injuries as he might suffer from the 
causes enumerated, he could not recover, and plaintiff cannot 
recover in this action.” 

4th. Because the court erred in its charge as follows : 

“ Look well to the facts and circumstances in the case. See 
if Strong entered into this contract, if it was read over to him 
and he understood its contents, if he voluntarily signed it, 
executed it; if so, that would make it his contract, and in the 
absence of proof going to show that it was fraudulently pro- 
cured from him, or that he was imposed upon, he would be 









ATLANTA, JULY TERM, 1874. 465 


Western and Atlantic Railroad Company vs. Strong. 















bound by its terms, but if it was so procured it would not be 

binding upon him. If it appears from the testimony in the 

ease that by deception, fraud or mistake, it was entercd into, 
_ he would not be bound by it.” 

The motion was overruled, and defendant excepted. Error 
is assigned upon each of the aforesaid grounds of exception. 









Juxius L. Brown, for plaintiff in error. 









Hitiyer & Brotuer; A. W. Hammonp & Son, for de- 
fendant. 









McCay, Judge. 


1. 2. This court, in 49 Georgia, 106, decided that the right 
of action for a homicide did not exist at common law, but de- 
pended for its existence on the law of the state where the 
homicide occurred. It is admitted that the homicide in this 
case occurred in ‘Tennessee, and on the production of the law 
of that state, it appears that a right of action does exist for 
such a case, but that it isin the personal representative for the 
use of the wife and children. We are not prepared to say 
that, under our law, in the peculiar cireumstances of this case, 
the wife and children, the entire beneficiaries, may not, in the 
absence of a representative, sustain the action. Courts of law, in 
this state, may do almost anything a court of equity might 
do; and in the case of a mere naked trust, a court of equity 
would, in the absence of a trustee, treat the beneficiaries as 
the parties at interest, and recognize their right to sue. But 
the wife is not the only beneficiary under the law of Tennes- 
see. The wife and children are included. She has no right 
to sue alone. Whatever damages the company is liable for, 
belong to the children and the widow jointly. For this reason, 
if no other, there must be a reversal of the judgment in this 
case. 

3. This is essentially an action for damages, an action based 
on a wrong, and is only ex contractu as all wrongs are. Either 
expressly or by implication all wrongs are a breach of con- 
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tract, a violation of some express or implied undertaking to 
do or not to docertain things. People in civilized communi- 
ties occupy certain relations to each other from which the law 
implies duties and obligations, and the breach of those duties 
or obligations is a tort—a wrong. 

4, What those duties are depends in each on the peculiar 
facts of it. In the case of a homicide, the inquiry arises, what 
was the conduct of the parties; what relation did they have 
to each other; what obligation, by law, or by special con- 
tract, has either broken? Our Code, under the general head 
of “ Torts, or injuries to person or property,” defines a tort to 
be a legal wrong committed upon the person or property in- 
dependent of contract, either: Ist, by the violation of some 
legal right of the individual. 2d, by the infraction of some 
public duty causing special damage to the individual. 34d, 
by the violation of some private obligation by which like 
damage accrues. By section 2954 it is said that private duties 
may arise either from statute or flow from relations created 
by contract, express or implied. Section 2955 declares that 
if the transaction partake of the nature of a tort and contract, 
the complainant may waive the one and rely upon the other. 
Here was no contract with the plaintiff. Her rights and the 
rights of her children turn on the statute by our law: Code, 
2971. By the law of Tennessee, as the right is given to the 
representative, it may be that some special rules as to the nature 
of the death, whether instantaneous or not, may arise; but we 
do not go into that subject, as it is not before us. 

5. But by our law the right is given by statute to the wife 
generally for the “homicide” of her husband. Surely this 
does not cover every case of homicide. Cases of self-defense, 
of inevitable accident, of execution by command of the law, 
etc., must, from the nature of things, be excepted. And it 
seems to us that the true inquiry is: has the defendant vio- 
lated any of the public or private obligations he was under 
to the deceased. Whether those obligations or duties were im- 
plied by law or existed by express contract is immaterial, but 
that some duty, public or private, was violated by the homi- 
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cide, would seem to follow from the very nature of a wrong, 
and from the principles of justice and equity. And our ori- 
ginal act giving this action puts the right precisely on this 
ground, to-wit: whenever the husband, had he lived, would 
have had a right of action, then the wife has it, in. case of his 
death: Act of 1850; Cobb’s Dig., 476. 

6. In the case of the Western and Atlantic Railroad vs. 
Bishop, 50 Georgia, 465, we decided that the contract between 
an employee and the railroad, regulating the relative rights 
and duties of each, in so far as it did not condone any crim- 
inal act, was binding on both parties. And under the view 
we have taken of the rights of the wife, that she must show : 
a violation of some duty the company owed to her husband, 
we think she is bound by the relations they had established 
between themselves by contract not illegal ; that the wrong 
she sues for must be a legal wrong, a wrong which the law 
recognizes as a breach of some of the duties the road owed to 
her husband, that she stands in his shoes, has his rights and 
takes his responsibilies. Under these rules we think this ver- 
dict clearly wrong. 
Judgment reversed. 

























Cuariry A. HENpricks, plaintiff in error, vs. Tae West- 
ERN AND ATLANTIC RAILROAD Company, defendant in 
error. 







In an action by the wife against a railroad company for tie homicide of 
her husband, all the facts and circumstances connected with the kill- 
ing, or any relation existing by contract or by law between the person 
killed and the company, which would bar a recovery by him for dam- 
ages, in case he had not died, apply to and govern the right of the wife. 


Husband and wife. Zorts. Railroads. Before Judge Hop- 
KINS. Fulton Superior Court. October Term, 1873. 










Charity A. Hendricks brought case against the Western 
and Atlantic Railroad Company for $10,000 00 damages, 
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sustained by her on account of the homicide of her husband, 
John C. Hendricks, by said defendant, through its negligence. 
She alleged that her husband was employed as a train hand by 
the defendant, and whilst in the performance of his duties as 
such, on the 2d of April, 1872, he was killed by being knocked 
off the train by the head-sill of Chickamauga bridge, number 
eleven; that said head-sill was too low to enable him to stand 
on the top of the train, where the discharge of his duties re- 
quired him to be. 

The defendant pleaded the general issue, and especially the 
contract under which the deceased was employed, it being sim- 
ilar to that set forth in the preceding case of the Western and 
Atlantic Railroad Company vs. Strong, name and date changed. 
The court charged the jury, substantially, as it did in that case, 
so far as the point passed upon in the decision of this is con- 
cerned. The jury found for the plaintiff $3,346 00. The de- 
fendant moved for a new trial, because the verdict was exces- 
sive, contrary to the evidence and to the charge of the court. 
The motion was sustained, and a new trial ordered. Where- 
upon the plaintiff excepted. 


GARTRELL & STEPHENS; A. W. HAammonp & Son; HIL.- 
YER & Broruer, for plaintiff in error. 


Jutius L. Brown, for defendant. 


TripPe, Judge. 


This case comes fully within the ruling in Western and 
Atlantic Railroad vs. Mary Strong, decided at the present 
term. I will only add that the principle which allows a de- 
fendant, when sued by the widow for the homicide of. her hus- 
band, to set up any defense which would have prevented or 
lessened the husband’s recovery, had he not died, was very 
clearly recognized in the Mucon and Western Railroad Com- 
pany vs. Johnson, 38 Georgia Reports, 409; and also during 
the present term, in the case of Atlanta and Richmond Air 
Line Railroad Company vs. Ayres. In both of these cases it 
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was held, not only that the contributory negligence of the 
husband would reduce the amount of the recovery the wife 
might have been entitled to had he not been negligent, but if 
the kusband could have avoided the consequence to himself, 
caused by the negligence of the defendant, by the exercise of 
ordinary diligence on his part, there was no right to any re- 
covery. These were principles not disputed as applicable to 
the injured party when he sued, and were held, without being 
questioned, as equally affecting the right of the wife when she 
sues for the homicide of her husband. And we think they 
unquestionably do apply to suits by the widow. 
Judgment affirmed. 


Joun D. Frievp, Jr., administrator, plaintiff in error, vs. 
WiLuiAM P. Price, defendant in error. 


Where an equitable plea is filed to a common law suit, and a decree had 
in favor of the defendant, the plaintiff cannot, by bill, set the same 
aside, claiming that it was rendered in a court of law. The plaintiff, 
on the trial of the case, had the right and the opportunity to have 
availed himself of any legal or equitable claim which he then had as 
fully and completely as if the case had been pending in a court of 
equity, and if he failed or neglected to do so at the proper time, and in 
the proper manner, no one is to blame but himself. He has had his 
day in court, and must now abide its judgment. 


Equity. Judgments. Before Judge Knigut. Lumpkin 
Superior Court. April Term, 1874. 


For the facts of this case, see the decision. 
Wier Boyp, for plaintiff in error. 
W. P. Price, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant to set aside a judgment which had been obtained in 
the court below, and affirmed by the judgment of this court, 
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with a prayer for injunction. On the hearing of the motion 
for an injunction the judge refused the same, and dismissed 
the complainant’s bill. Whereupon the complainant excepted. 
The main ground of equity alleged in the bill is, that the 
court below, in rendering its former judgment, and this court 
in affirming that judgment, misconstrued and misinterpreted 
the agreement on which that judgment was founded. The ar- 
gument here is, that inasmuch as that judgment was rendered 
in a court of law, a court of equity has jurisdiction to review 
and set it aside. It is true that the suit was originally com- 
menced in a court of Jaw, but the defendant in that suit filed 
an equitable defense thereto under the rules and practice of 
our courts, and obtained an equitable decree in his favor. ‘The 
complainant, on the trial of that case, had the right and the 
opportunity to have availed himself of any legal or equitable 
claim which he then had as fully and completely as if the case 
had been pending in a court of equity, and if he failed or neg- 
lected to do so at the proper time, and in the proper manner, 
no one is to blame but himself. He has had his day in court, 
and must now abide its judgment, the more especially as he al- 
leges no legal or equitable ground for the interference of the 
court in his behalf. There was no error in the judgment of 
the court below on the allegations contained in the complain- 
ant’s bill. 
Let the judgment of the court below be affirmed. 


CHARLES CoLEMAN, receiver, plaintiff in error, vs. WILLIAM 
L. SauisBury et al., assignee, defendant in error. 


Money was raised by shcriff’s sale under attachments, and in June, 1872, 
was, by order of court, deposited with John King, banker, upon con- 
dition that said King hold the same subject to the order of the court, 
and that he pay interest upon the same at the rate of seven per cent. 

‘as long-as said money is in his hands. In May, 1873, King becoming 
insolvent, made an assignment for the benefit of his creditors, of all 
his property, including an amount of money greater than the sum so 
deposited with him ; all of which was taken in possession by the as- 
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~ signees. In May, 1874, a receiver was appointed for the fund so 
raised by the sheriff and deposited with King. At the same term of 
his appointment the receiver brought a rule requiring the assignees of 
King to pay the amount so deposited with the said King into court, 
for the purpose of distribution among the claimants of said fund : 
Held, that the court committed no error in refusing the rule. 


Receiver. Assignment. Deposit. Before Judge JAmEs 
JOHNSON. Muscogee Superior Court. May Term, 1874. 


The facts of this case are fully stated in the above head- 
note. 


H. L. Bennina; M. H. BLanprorp, for plaintiff in 
error. 


Prasopy & Brannon, for defendants. 


Tripper, Judge. 


What right the plaintiff in error may have in the distribu- 
tion of the assets in the hands of the assignees, is not the 
question before us. If he has a priority over the general 
creditors, he can assert it. But we do not think that the 
order of the court directing the money to be deposited with 
John King, upon condition that he pay seven per cent. there- 
on as long as it is in his hands, constitutes him a receiver, 
so that his assignees are subject to a rule for its payment 
to the receiver now appointed. We will not say that a re- 
ceiver may not be appointed upon such terms as would bind 
him, under the law holding him as an officer of court, to pay 
the interest and at the same time be subject to the usual 
rules that may issue against receivers. 

But the terms of the order having this effect, should be ex- 
plicit and accepted accordingly. This order falls short of 
that, and the court was not in error in refusing to compel the 
assignees of a banker, with whom money was deposited as this 
was, to summarily pay it to a receiver subsequently appointed, 
or upon refusal or inability so to do, to be liable themselves 
to be attached. 

Judgment affirmed. 
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Smith vs. Smith. 
Hatstep Situ, plaintiff in error, vs. Henry E. Sarru, 
defendant in error. 


When a garnishee answered that at the time of the service of the gar- 
nishment he was indebted to the defendant a certain sum; that the 
said debt was a judgment, that execution had issued and was in the 
hands of the sheriff, who was pressing him for payment; that he no- 
tified the plaintiff and his attorney of these facts, and that he would 
pay the money to the sheriff unless they took the proper steps to re- 
strain the sheriff and protect him; that they did nothing to restrain 
the sheriff, and the garnishee, to save his property from levy and sale, 

' paid the money to the sheriff with full notice to the plaintiff: 

Held, tbat it was not error in the court, there being no traverse of his 
answer, to refuse to permit judgment to go against the garnishee. 


Garnishment. Before Judge Scutey. Bryan Superior 
Court. April Term, 1874. 


It is unnecessary to an understanding of this decision to 
add to the facts embraced in the above head-note. 


Harstep SmitH; Metprim & Apams, for plaintiff in 
error. 


Cuartes N. West, by R. H. Cuark, for defendant. 


McCay, Judge. 


It would be a gross injustice to the garnishee to permit the 
plaintiff to take a judgment against him. Even if it be the 
law of this state that a garnishment will reach a debt reduced 
to a judgment, and in execution in the hands of the sheriff, 
the facts of this case show that the garnishee gave fair notice 
to the plaintiff that the sheriff was pressing him ; that his 
property was about to be levied on, and that if he expected 
to get his money out of the debt due by the judgment, he 
must restrain the sheriff. ‘This the plaintiff undertook to do 
by giving the sheriff notice that when the money was paid he 
should hold it to meet his garnishment. Here was a plain 
invitation to the garnishee to pay the money to the sheriff, 
and if he did so, it would be gross injustice to permit the 
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plaintiff to go now upon him for it. That his mere notice to 
the sheriff was not sufficient, was not the garnishee’s fault. 
He could have garnished the attorney, or taken steps to re- 
strain the sheriff. It is by no means a clear case that a mere 
garnishment can reach a debt situated as this was. Clearly 
it would not operate, ipso facto, to restrain the sheriff, and we 
are not prepared to say that the garnishee must submit to a 
levy, so that he can file an affidavit of illegality, or that he, 
who is in this position between the two, without any fault of 
his own, must go to the expense of filing a bill to restrain the 
debtor and the sheriff. Evidently an injunction is the only 
remedy, unless the garnishee submits to levy. Who ought, 
in justice, to take the expense of such a proceeding? Who is 
alone able to satisfy a chancellor that the debt on which the 
attachment is founded is a just one? We incline to think 
this duty is on the plaintiff, especially after he is notified that 
the debt is in judgment and execution. We do not, however, 
absolutely decide this. This case stands on peculiar grounds, 
and we decide it on its own facts. 
Judgment affirmed. 


EMELINE T. McNarrt, plaintiff in error, vs. WrLL1AM H. 
~ JONES, defendant in error. 

Whatever may have been the rule previous tothe act of congress re- 

quiring all drop letters to bear a postage stamp, since the passage of 

said act, notice to an indorser of a notarial protest, deposited in the 


postoffice of the city where the indorser resides, is sufficient notice 
under section 2781 of the Code. 


Promissory Notes. Indorser. Protest. Before Judge 
GouLp. City Court of Augusta. February Term, 1874. 


Emeline T. McNatt brought complaint against William C. 
Jones, as maker, and William H. Jones, as indorser, on a note 
for $300 00, dated March 5th, 1873, payable ten days after 
the date thereof at the National Bank of Augusta. The in- 

VoL, Lu. 31. 
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dorser was served by leaving a copy at his residence. When 
the case was called for trial, no plea had been filed. The plain- 
tiff moved for a judgment, presenting to the court the note 
sued on, and the certificate of the notary as to noting and pro- 
testing. It appeared from this certificate that notice of the 
protest, etc., had been given to the indorser, by mail, under 
cover addressed to William H. Jones, Esq., Augusta, Georgia, 
The court, refused to allow judgment against the indorser, 
holding service of such notice by mail insufficient. To this 
ruling plaintiff excepted. 


M. P. Carroui; Frank H. MILter, for plaintiff in error. 
No appearance for defendant. 


TRIPPE, Judge. 


The court held that as the indorser was a resident of the city 
of Augusta, notice of the protest served on him by placing it 
in the post office in the city was not sufficient. It is true there 


is authority that such notice is not proper. But we think that 
since the adoption of the Code, section 2781, whatever the 
rule might have been before the passage of the act of congress 
requiring a postage stamp on all “drop letters,” such service 
is now sufficient. Such a letter under the present law, has the 
imprimature of the government upon it. All the laws as to 
its safe keeping and delivery apply to it as well as to those 
which are to be dispatched to other post offices. The party to 
whom it is directed has the same guaranty that he will re- 
ceive it, and the same sanctions of law protecting his rights 
as he has to any other matter passing through the post from 
any other point. 

We are of opinion that under section 2781 of the Code the 
service of notice of protest in this case was sufficient. 

Judgment reversed. 
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GrorGE W. Tuee.e et al., plaintiffs in error, vs. MARGARET 
TUGGLE, administratrix, e¢ al., defendants in error. 


Where a bill is filed by complainants against the administrator of their 
father to recover the interests of their two brothers, who are alleged to 
have died ‘‘ in minority,’’ in his estate, and there is no charge as to the 
ages of the deceased brothers at the time of their respective deaths, 
nor any reason set forth*why administration was not had on their es- 
tates, a demurrer thereto was properly sustained. 


Equity. Administrators and executors. Distribution. Be- 
fore Judge Rice. Hall Superior Court. March Term, 1874. 


For the facts of this case, see the decision. 
E. M. Jounson, for plaintiffs in error. 
N. L. Hutcuins; T. M. PEEpuEs, for defendants. 


WARNER, Chief Justice. 


This was a bill filed by the complainants, George W. Tug- 
gle, William Tuggle, John B. Tuggle, Adam B. Tuggle, and 
Anderson H. Tuggle, alleging that in 1855 John Tuggle 
died intestate, leaving his widow, Margaret Tuggle, the above 
named complainants, and six other named children, as his heirs- 
at-law ; that in 1856 James Tuggle and Margaret Tuggle took 
out letters of administration on the estate of John Tuggle; that 
James Tuggle, one of the administrators of John Tuggle, is 
dead, and that John W. Tuggle took out letters of admin- 
istration on his estate. This bill is filed against John W. 
Tuggle, the administrator of James Tuggle, who was the ad- 
ministrator of John Tuggle, and Margaret Tuggle, the sur- 
viving administratrix of John Tuggle, alleging that two of 
the children of John Tuggle, to-wit: W.H.Tuggleand Har- 
rison Tuggle, died “in minority,” and the prayer of the bill 
is that the defendants may be decreed to account for and pay 
over to the complainants their share of the estate of their two 
deceased brothers, which they inherited from their father, 
John Tuggle. There was a demurrer to the bill for the want 
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of equity, which demurrer was sustained by the court, and the 
complainants excepted. We find no error in the judgment of 
the court in sustaining the demurrer to the complainants’ bill 
on the vague and imperfect allegations contained therein. 
There is no allegation as to the age of W. H. and Harrison 
Tuggle at the time of their respective deaths; whether they 
were of sufficient age to have made a will, does not appear. 
The allegation is that they “died in minority,” but whether 
they died testate or intestate, is not alleged; and if we were to 
assume that they died intestate, there is no sufficient allega- 
tion why administration should not have been had on their 
respective estates. The allegations contained in the com- 
plainants’ bill are entirely too indefinite and uncertain to au- 
thorize any court to make a decree in respect to the rights 
claimed by them. 
Let the judgment of the court below be affirmed. 


D. M. Key, plaintiff in error, vs. IsatanH J. HARLAN, de- 
fendant in error. 


A will executed in Tennessee by a citizen of that state, which conveys 
real property, and which is attested by only two witnesses, although 
such attestation is sufficient by the laws of Tennessee, and it has been 
admitted to probate there, cannot be offered for probate in this state, 
or pleaded in bar to prevent the grant of administration on land be- 
longing to the testator, situate in Georgia. 


Wills. Administrators and executors. Before Judge UN- 
DERWOOD. Walker Superior Court. February Term, 1874. 


The question made in this case is sufficiently presented by 
the above head-note. 


E. M. Dossoy, for plaintiff in error. 


W. H. Payne; J. Ee SHumarte, for defendant. 
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TRIPPE, Judge. 


Plaintiff in error relies on the case of Doe ex dem. Dooly vs. 
Roe and McCurley, 31 Georgia, 593. It was there held that 
an exemplified copy of a will executed, published, probated, 
and recorded, as a last will and testament in the state of Ma- 
ryland, may be a good muniment of title to real estate in 
Georgia, though the will was not probated or recorded in this 
state. Upon examination of that case it will be seen that’ no 
question arose as to the attestation of the will by the number 
of witnesses required by the laws of Georgia. The court dis- 
tinctly says, in the opinion as pronounced, that the instru- 
ment did not appear on the record, and that it was stated in 
the bill of exceptions that it was admitted to probate and re- 
cord in Maryland, and “was duly certified as an exemplifica- 
tion from another state:” See Story on Conflict of Laws, sec- 
tion 609, e¢ seq., as to how far and to what extent such a judg- 
ment may reach as to the subject matter to be controlled by 
it. The constitution of the United States did not mean to 
confer any new powers upon the states by the provision in 
reference to the credit to be given to the records, etc., of other 
states. It did not make the judgments of other states domes- 
tic judgments, to all intents and purposes, but only gave a 
general credit to them as evidence: Story, Ibid. The con- 
trolling question in this case did not arise in Dooly vs. Mc- 
Curley, and the only point in that case which could apply to 
this is, that the probate and record in Georgia was not neces- 
sary to make the will evidence here as a muniment of title. 
All this may be true, provided the will, when it disposes of 
real property, is executed according to the solemnities re- 
quired by the laws of Georgia. The doctrine is too well es- 
tablished to be shaken without legislative authority, that the 
law of the place where the land is situate, governs in the mat- 
ter of the forms and solemnities requisite to give effect toa 
will designed to operate on the same: Story Con. of L., sec- 
tions 474, 609, and authorities cited; 3 Wash. on Real Prop., 
682; 6 Wheat., 577; 9 Ibid., 565; 10 Lbid., 192. To this 
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point numberless authorities might be cited, showing it to be 
the settled doctrine governing all conveyances, under the com- 
mon law, that they must conform to the law of the situs. Some 
of the states of the union have changed the rule, and a will, 
by the law of Massachusetts, as well as of other states, made 
according to the forms prescribed by the state where the testa- 
tor resides, may be admitted to probate in the state where the 
land is situate: 3 Wash. R. Prop., 682. But we have no such 
statute in Georgia, and without it the old rule prevails, to-wit: 
that the laws of Georgia control, as to the execution of all 
conveyances to land situate in Georgia. 
Judgment affirmed. 


NATHANIEL O, TILTON, plaintiffin error, vs. THE STATE OF 
GeroraiA, defendant in error. 


1. The proper time to demand the right to poll the jury, is after the 
publication of the verdict and before the dispersion of the jury and re- 
cording of the verdict. 

2. In criminal cases the privilege of polling the jury is a legal right in 
the defendant, and it is error to refuse it. 


Criminal law. Practice in the Superior Court. Jury. Be- 
fore Judge Bartuetr. Chatham Superior Court. May 
Term, 1874. 


Tilton was placed on trial for the offense of an assault and 
battery. He pleaded not guilty. The jury found to the con- 
trary. After the verdict had been read, but before it had 
been recorded, in the presence of the jury, the defendant moved 
that they be polled. The motion was overruled upon the 
ground that it came too late. The defendant moved for a 
new trial on account of error in this decision. The motion 
was overruled and the defendant excepted. 


A. B. Saurru, for plaintiff in error. 
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ALBERT R. LAMAR, solicitor general, for the state. 


McCay, Judge. 


1. In the case of Malone vs. The State, 49 Georgia, 211, 
this court held, that the proper time to ask for leave to poll 
the jury, was after the verdict was read, and we adhere to that 
ruling. How is the prisoner to know whether he desires to 
poll them until he knows what the verdict is? It may be in 
his favor. The English practice was for the foreman to ren- 
der the verdict viva voce. How could a juryman answer until 
the foreman had spoken? The court refused to permit the jury 
to be polled because the demand came too late. ‘This was 
error. But, it is said the leave,to poll rests in the discretion 
of the court. It might be enough to say, that in this case 
the judge did not exercise his discretion, and that the prisoner 
has not, in fact, had even the opinion of the court that it was 
not wise to permit him to poll the jury. Had the judge not 
thought the time gone by, maybe he would have allowed it. 

2. But we are of the opinion that in criminal cases the 
privilege of polling a jury is a legal right in the defendant, 
and does not depend on the discretion of the court. In an 
experience of thirty years at the bar, I have never known it 
denied to a prisoner demanding it, and my brethren, one of 
whom has an experience of nearly fifty years, say the same. 
And this seems to be the settled rule: 1. Wend., 91; 18 
John., 187; 2 Alabama, 102; 2 Hale, P. C., 299,300. The 
cases in this court, where the privilege has been said to de- 
pend on the discretion of the court, were all civil cases, and the 
court has distinctly confined the ruling to civil cases: 6 Geor- 
gia, 464; 22 Ibid., 431 ; 41 Ibid., 465; 31 Ibid., 661. 

Judgment reversed. 
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AmBROSE Murpny ef ail., plaintiffs in error, vs. CHARLES 
H. Puriroy, defendant in error. 


1, Where a creditor received a deed from his debtor in January, 1870, to 
secure a debt due him, and at the same time executed an obligation to 
reconvey the land to the debtor upon the payment of the debt by the 
25th of the ensuing December, the relation of mortgagor and mort- 
gagee existed between the parties. 

2. If, in an issue between such parties, it is charged by the debtor that 
the creditor has, without his consent or knowledge, illegally altered 
the deed in a material part, and a cancellation is prayed, and the jury 
so find and set aside the deed, the creditor cannot complain that a ver- 
dict for the debt found due, did not include a foreclosure to the extent 
of the land admitted to be included in the conveyance before altera- 
tion. And this is true, although the debtor, believing that he could 
not redeem the land, had surrendered the obligation to reconvey be- 
fore he ascertained that the alteration had been made. 

. Where the evidence is conflicting, and there is positive testimony to 
support the verdict, it would require a strong case of an abuse of dis- 
cretion on the part of the judge who refused to set the verdict aside, 
to authorize this court to grant a new trial on the ground that the ver- 
dict is contrary to the evidence. 


Deed. Mortgage. Debtor and creditor. Contracts. Al- 
teration. New trial. Before Judge HaALtu. Pike Superior 
Court. October Term, 1873. 


Purifoy filed his bill against Murphy, and Owen C. Shannon, 
sheriff of Upson county, in which he alleged that in January, 
1870, in order to secure the payment of $1,163 03, which in- 
cluded the principal and interest due to the defendant, Mur- 
phy, he conveyed to him by deed parts of lots of land, one 
hundred and sixty-four and one hundred and sixty-five, in 
Upson county, containing one hundred acres, more or less, 
taking from the defendant an obligation to reconvey, should 
the complainant pay to him the amount due by December 
25th, next ensuing; that the said sum included interest to the 
date last aforesaid; that in the month last aforesaid the com- 
plainant delivered to the defendant said obligation, but the 
latter, at the same time, distinctly agreed by parol to recon- 
vey whenever the complainant should pay to him the amount 
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due, with interest ; that subsequently to his surrendering the 
obligation aforesaid he discovered that the defendant had 
placed upon record a deed to two hundred acres of land from 
the two lots aforesaid, purporting to have been signed by the 
complainant ; that the deed executed by him has been altered 
to the extent aforesaid without his knowledge or consent; that 
in the month of December, 1870, the complainant made and 
delivered to the defendant a note “in the nature of a rent 
note,” for $311 37, but which was in reality in part discharge 
of the main indebtedness to the defendant ; that he has paid 
off this note in full; that in June, 1872, he made and deliy- 
ered a similar note for $315 00, upon which the defendant 
has sued out a distress warrant, and had the same levied upon 
certain personalty; that said note was not for rent but in part 
discharge of the original indebtedness; that the complainant 
has never been in possession of the said land as the tenant of 
the defendant, but always as his own; that the relation of 
debtor and creditor never has ceased to exist between them; 
that the defendant was complainant’s brother-in-law, and 
therefore he placed peculiar confidence in him. 

The bill then proceeds to set up a large amount of usury in 
the indebtedness, and damages sustained by the complainant 
by reason of the defendant’s interference with his farming op- 
erations, offers to pay the amount that may be due to the de- 
fendant, if any, waives all discovery, prays the cancellation of 
the fraudulent deed aforesaid ; that the sale under the said 
levy be enjoined, and that the writ of subpoena may issue. 

The answer of Murphy denied every material fact in the 
bill. Alleged that the complainant was indebted to him $1,163, 
and proposed to give him one hundred acres of the land afore- 
said in discharge thereof, to which the defendant acceded ; 
that when the deed was accordingly prepared, the complainant 
said he wanted more money, to which the defendant replied that 
he would let him have it if he would embrace more land ; 
that the deed was then changed with the knowledge and con- 
sent of the complainant, and before he had signed the same, 
so as to cover two hundred acres, and delivered to the defend- 
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ant ; that the latter then delivered up to the complainant his 
note for $1,163 00, and paid to him in money $337 00 addi- 
tional ; that the deed and obligation to recovery were both 
executed on January 13th, 1870; that it was not thought 
neceesary to alter the amount of the consideration expressed 
upon the face of the deed ; that the complainant held in his 
hands the defeasance aforesaid, which expressed upon its face 
that it was an obligation to reconvey two hundred acres, nearly 
one year, and must have had notice of the contents thereof as 
well as of the deed ; denies that upon the surrender of the de- 
feasance aforesaid there was any obligation, written or parol, 
to reconvey said land, as charged, upon the payment of the 
amount which had been due him. He may have said that he 
was willing to such a course, but this was solely due to the 
fact of the relationship between him and complainant. Is 
now ready to sell for the money advanced, upon payment of 
the rent for the year 1872. Asserts positively that the two 
notes aforesaid were given, as expressed upon their face, for 
rent, the last of which was dated January Ist, 1872, and not 
in June, as alleged in the bill; denies having damaged com- 
plainant in his farming operations; denies that there was any 
usury in the indebtedness which was the consideration of the 
deed aforesaid. 

The defendant subsequently amended his answer, by pray- 
ing that if the deed aforesaid be held to be a mortgage, that 
the land be decreed to be sold, and out of the proceeds the in- 
debtedness to him, of complainant, with interest, together with 
$315 00 rent, be paid. 

The complainant and defendant testified substantially as set 
forth in the bill and answer respectively. The former denied 
that the obligation to reconvey stated two hundred acres at 
the time he surrendered it ; asserted that the land was not de- 
signated in it by the number of acres, but that such descrip- 
tion had been subsequently inserted; that the conveyance of 
such two hundred acres would have embraced land not be- 
longing to him. 

The evidence introduced by the parties respectively was 
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voluminous and conflicting. It is omitted as unnecessary to 
an understanding of the opinion. 

The following verdict was returned: “ We, the jury, find 
and decree that the instrument signed by complainant on the 
13th of January, 1870, to Ambrose Murphy, defendant, was 
a mortgage, and not an absolute deed; that the same has been 
altered materially without the knowledge or consent of com- 
plainant, and we decree said instrument, a copy of which is 
attached to the bill, as null and void. We further find and 
decree that the distress warrant issued in favor of the defend- 
ant and against the complainant for $315 00, be perpetually 
enjoined. We further find and decree in favor of the defend- 
ant, Ambrose Murphy, against the complainant, Charles H. 
Purifoy, the sum of $747 58, due to date.” 

The defendant moved for a new trial upon the following 
grounds, to-wit : 

1st. Because the court erred in charging the jury as fol- 
lows: “But if you believe, from the evidence, that Purifoy 
surrendered the obligation to Murphy, at the instance of Mur- 
phy, being assured by Murphy that he could still have a re- 
conveyance of his lands on payment of the amount due by 
him, and Purifoy did not intend, by this surrender of the ob- 
ligation, to make the instrument an absolute conveyance of 
the land, then, although he surrendered the obligation and 
agreed to pay rent, such surrender of the obligation and pay- 
ment of rent, did not change the original character of the in- 
strument.” 

2d. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and the defendants excepted. 


PEEPLEs & Howe..t; A. D. Hammonp; J. A. Hunt, 
for plaintiffs in error. 


Speer & Stewart; J. F. Reppine; J. A. Corren, for 
defendant. 
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Tripp, Judge. 


1. The following decisions show that, under the two instru- 
ments executed by the parties in this case, made at the time 
they were, the relation of mortgagor and mortgagee existed 
between them: 34 Georgia, 369; 36 Ibid., 138; 40 Ibid., 
39; 49 Ibid., 133. See Code, section 3809. 

2. The debtor charged in the bill that the deed was, without 
his consent, illegally altered in a material part, and a cancel- 
lation of the instrument was prayed. The verdict recites 
these facts as found true, and declared the deed to be null 
and void. If this finding was sustained by the evidence, the 
creditor could not complain that the verdict for the debt 
which was found due, did not also grant a foreclosure to the 
extent of the land that was included in the mortgage before 
alteration: Code, section 2852; see Wheat vs. Arnold, 36 
Georgia, 479. The fact that the debtor, believing he could 
not redeem the land, had surrendered the obligation to recon- 
vey before he ascertained that the alteration had been made, 
does not affect the case. Relief will be granted in such cases 
of mistake or ignorance as this: Code, sections 3117, 3125, 
3126. This being so it is not necessary to discuss the excep- 
tion taken to the charge of the court. 

3. The evidence in the case was conflicting. It was exclu- 
sively the province of the jury to pass upon it. There is tes- 
timony directly supporting the verdict, and when that is so, 
it would require a strong case of an abuse of discretion on the 
part of the judge who refused to set the verdict aside to au- 
thorize this court to grant a new trial on the ground that the 
verdict is contrary to the evidence. 

Judgment affirmed. 





‘ATLANTA, JULY TERM, 1874. 


Johnson vs. Quin. 


Mary Jounson, plaintiff in error, vs. JOHN QUIN, adminis- 
trator, defendant in error. 


Section 3393 of the Code was intended to allow the plaintiff to recover 
in an action on an account, such an amount thereof as he was justly 
and equitably entitled to, either under a special agreement to pay the 
amount charged, or so much as the goods or services rendered were 
reasonably worth, without regard to the technical rules of pleading, or 
the evidence applicable to a special contract or a quantum meruit. 


Pleading. Contracts. Before Judge JAMES JoHNSON. Mus- 
cogee Superior Court. May Term, 1874. 


’ For the facts of this case, see the decision. 
G. E. Tuomas, for plaintiff in error. 
R. J. Mosss, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an account, in the statutory form, with a bill of par- 
ticulars annexed, in which it is stated that the defendant’s in- 
testate was indebted to the plaintiff for wages as house-keeper, 
cook, laundress, and seamstress, at $40 00 per month, from 
the 12th May, 1868, to 29th of August, 1871, $1,580 00. 
On the trial the plaintiff proved by two witnesses that the de- 
fendant’s intestate agreed to pay the plaintiff $40 00 pér month 
for her services. The plaintiff also offered to prove at the 
trial the value of her services, which the court refused to allow 
her todo. The jury, under the charge of the court, found a 
verdict for the defendant. A motion was made for a new trial 
on the ground that the court erred in refusing to allow the 
plaintiff to prove the value of her services; and, on the fur- 
ther ground, that the court erred in charging the jury, that if 
the contract to pay $40 00 per month has been proved, then 
she must recover on that contract, but if the contract set out 
by the plaintiff has not been proved to have been made, no 
matter how meritorious her services may have been, she can- 
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not recover in this action. The questions presented in the re- 
cord necessarily involves the proper construction and interpre- 
tation to be given to that part of the act of 1847, whichis em- | 
bodied in the section 3393 of the Code. We all understand 
the common law rule of pleading, as modified by our judicia- 
ry act of 1799, as the court below appears to have understood 
it, but is that rule to be observed and made applicable to an 
action on an account like the one before us? What was the 
object and intention of the general assembly in passing the act 
of 1847 in relation to an action on an account? It seems to 
us that it was intended to abolish the common law rule of 
pleading, which had heretofore obtained in this state, and to ~ 
allow the plaintiff to exhibit a bill of particulars of his or her 
account, and to prove at the trial either a special agreement 
to pay the amount charged, or what the goods, or services, 
were reasonably worth. In other words, the act was intended 
to allow the plaintiff to recover, in an action on an account, 
such an amount thereof as he was justly and equitably entitled 
to recover, either under a special agreement to pay the amount 
charged, or so much as the goods furnished, or services ren- 
dered, were reasonably worth, without regard to the technical 
rules of pleading, or evidence, applicable to special contracts, 
or a quantum meruit. If the statute does not mean that, we 
are unable to understand what it does mean. The act is en- 
titled an act “ to simplify and curtail pleadings at law,” and 
the simplicity of the act is, that it abolishes all distinction in 
pleading and proof in an action on an account, with a bill of 
particulars annexed, between a special agreement to pay the 
amount charged, and what the goods, or services, were rea- 
sonably worth. The plaintiff may prove either, or both, and 
then the jury may find such a verdict as they may think 
proper under the evidence ; and such appears to have been the 
interpretation of that act, by this court, in the following cases : 
Cameron vs. Moore, 10 Georgia, 368 ; Hancock vs. Ross, 18 
Ibid., 364; Roberts & Hughey, vs. Harris, 32 1 bid., 542. In 
our judgment, the court erred in rejecting the evidence of- 
fered at the trial to prove the value of plaintiff’s services, and 
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in charging the jury, as hereinbefore set forth, as contained in 
the record. 
Let the judgment of the court below be reversed. 


JaMmEs G. Baris, executor, plaintiff in error, vs. THomas J. 
KINCHLEY e al., defendants in error. 


1. A will contained the following clause: ‘‘I direct all my just debts to 
be paid, and to enable this to be done, as well as for the purpose of 
managing and distributing my estate, my executors or the survivor, or 
the one that may qualify, are authorized to sell, exchange or otherwise 
dispose of, any portion or all of my estate.’’ Testator was a cotton 
factor, and according to the testimony of one witness, one of the ex- 
ecutors obtained money fur the use and benefit of the estate from the 
defendant, and deposited certain notes belonging to the estate, of no 
greater value than the amount advanced, as collateral : 

Held, that the notes so pledged cannot be recovered by the other execu- 
tor from the defendant who made the advance, if the jury credit the 
witness giving such testimony, and it was for the jury to decide where 
the testimony was conflicting. 

2. It does not affect the right of the defendant, that the executor who re- 
ceived the money did not use it fur the benefit of the estate he repre- 
sented, provided the money was advanced in good faith. 

3. Where one of the parties to the suit introduces in evidence the judg- 
ment of a court in some matter that may be relevant, it is not error 
for the court to permit the other to introduce the whole record, unless 
it appear that the other portion is irrelevant and may injure the party 
objecting. 

4, Under section 4286, Code, this court cannot award damages in favor 

of a defendant in error who was also defendant in the court below in 

an action of trover, and who obtained a verdict only for costs. 








Will. Executor and administrator. Collateral security. 
Evidence. Practice in the Supreme Court. Damages. Before 
Judge GouLp. City Court of Augusta. November Term, 
1873. 


James G.. Bailie, as executor of Harper C. Bryson, deceased, 
brought trover against Thomas J. Kinchley and John T, 
Shewmake, for certain notes hereinafter mentioned. The de- 
fendants pleaded the general issue. 
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The facts of the case were as follows: On 3d June, 1872, 
James G. Bailie and William Bryson, the latter a son of tes- 
tator, qualified as executors on the estate of Harper C. Bryson, 
whose will contained the following clause : 

“T direct all my just debts to be paid, and to enable this 
to be done, as well as for the purpose of managing and dis- 
tributing my estate, my executors hereinafter to be named, or 
the survivor, or the one that may qualify, are authorized to 
sell, convey, exchange, or otherwise dispose of, any portion or 
all of my estate.” 

Among the assets of the estate was a note (secured by mort- 
gage) made by Joseph Moffatt, trustee, for $740 96, dated 4th 
September, 1871, and due 1st January, 1872, payable to H. 
C. Bryson or bearer, and a note made by said Moffatt, trus- 
tee, and Belia Moffatt, for $100 00, dated 4th September, 
1871, and due at four months, payable to order of H. C. Bry- 
son. After the maturity of these notes, to-wit: on or about 
the 29th November, 1872, these notes and the mortgage were 
turned over to Kinchley by William Bryson without any 
written transfer, as collateral security for the loan of $1,000. 
The capacity in which said loan and transfer was made is in 
dispute, and the evidence thereon conflicting, plaintiff con- 
tending that William Bryson, in such transaction, acted as an 
individual, and defendants contending that he acted as execu- 
tor. William Bryson testified that he borrowed the sum of 
$1,000 00 from Kinchley in his individual capacity and not 
as executor ; that the money obtained from Kinchley was not 
intended to be used for the benefit of the estate, and, in point 
of fact, was not so used, but was applied to his individual 
use; that witness was a member of the firms of C. A. Withers 
& Company, Savannah, Georgia, and of C. Campbell & Com- 
pany, Augusta, Georgia, and that his main business at time 
of the loan was buying and selling cotton on account of said 
firms, and that the loan in question was procured by him as an 
individual and not as executor, and that he did not tell Kinch- 
ley the money was to be used for the estate, and, in point of fact 
it was not so used. That Harper C. Bryson was a cotton fac- 
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tor for many years, and his estate consisted in part of accounts 
due as cotton factor; that he does not think the check is in his 
handwriting, but thinks the note is; that he is not sure his 
note to Kinchley was given the same day the money was ob- 
tained or afterwards. 

The following written evidence was introduced, to-wit: a 
note sent by William Bryson to said Kinchley, prior to the 
loan: ‘‘ Enclosed I send you a check filled up for the amount 
which you can sign, if you will let me have the loan of the 
amount I ask for. You need have no fear of not getting the 
money when you want it. It will oblige me very much. 


“W. B.” 


The check referred to is in the following words: 





“ AuGausTA, GEORGIA, 29th November, 1872. 
“ Merchants’ and Planters’ National Bank, pay to check 
one thousand dollars ($1,000 00.) THos. J. KincHLEy.” 









And the following note: 





“ AueusTA, GEORGIA, 29th November, 1872. 

“$1,000 00. Thirty days after date I promise to pay Thos. 
J. Kinchley, or bearer, one thousand dollars, value received. 
“Wa. Bryson.” 
















Letters testamentary granted to James G. Bailie and Wil- 
liam Bryson 3d of June, 1872, by the ordinary of Richmond 
county. 

Order of the ordinary of Richmond county, vesting the 
sole management of the estate in James G. Bailie, dated 9th 
April, 1873. 

Clause of the will above quoted. 

Petition of Caroline A. Bryson, a legatee, to have the ex- 
ecutors of Harper C. Bryson removed, was introduced by de- 
fendant over the objection of plaintiff. 

John T. Shewmake testified that he held the notes and 
mortgage in question at the time suit was commenced and at 


the present time, as attorney for Thomas J. Kinchley, and 
Vol. Li, 32. 
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that a proper demand had been made by plaintiff upon him 
for them before the commencement of this suit, and that he, 
as such attorney, and for himself, had refused to give them up. 

Defendants introduced Thomas J. Kinchley, who testified 
as follows: William Bryson sent several times to him to bor- 
row money, which he refused to loan; Bryson then came him- 
self, and said he needed $1,000 00 to settle or collect a claim 
or account of the old man, meaning Harper C. Bryson; an 
old customer owed an account and wanted a further advance, 
and Bryson could collect all if he could advance and take the 
man’s cotton ; Bryson offered the cotton as security ; he then 
left and a little negro boy brought witness the note enclosing 
the check ; witness signed the check; on getting the check 
back from the bank he saw no name on it but his own; he 
then went to Bryson and said, he (witness) had no writing to 
show Bryson had got the money, and Bryson gave him his 
note as such writing ; witness told Bryson to take back the 
Moffatt notes and mortgage and pay him his money; Bryson 
said to hold on to those securities, he would soon pay ; this 
was a day or so after witness signed the check ; the Moffatt 
notes were sent to witness by Bryson within less than an hour 
after witness signed the check; witness would not have loaned 
Bryson the $1,000 00 as an individual, or on his note. 

A. F. Austin testified as follows: He was a clerk with 
William Bryson for several months prior to December 6, 1872, 
at which time he ceased to be in his employ ; his business was 
to keep his books; William Bryson’s business was settling 
up the estate of H. C. Bryson, and doing some cotton business 
himself; Mr. Bryson handed him $1,000 00, and told him 
to credit Dr. Kinchley with it; part of the money was used 
that day in the ordinary course of business ; remembers Dr. 
Kinchley’s asking for his money, and William Bryson telling 
him to hold on to the papers, meaning the Moffat notes. 

Joseph Austin testified that he succeeded A. F. Austin as 
clerk ; that Mr. Bryson told him his business was winding 
up the estate of H. C. Bryson; that William Bryson did 
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some cotton business of his own, but not much; that the bulk 
of the business was with old customers. 

The jury found for the defendants. The plaintiff moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the court committed error in charging that 
William Bryson, as executor, had power, under the terms 
of the will of Harper C. Bryson, to dispose of the assets of 
said estate at private sale, or to borrow money for the use of 
said estate, as testified to by the defendant, and pledge the 
notes and mortgage for which suit was brought as security for 
the payment of such borrowed money. 

2d. Because the court committed error in charging that if 
Thomas J. Kinchley acted in good faith in loaning the money 
to William Bryson, it made no difference whether or not 
the latter acted in good faith; thus making no discrimination 
between the representative and individual capacity of said 
William Bryson, whereby the jury were led to believe that if 
Kinchley, in good faith, loaned the money to William Bryson 
as an individual, and not as an executor, still Kinchley could 
retain the assets of said estate placed in his hands, as collateral 
security for such loan to William Bryson individually. 

3d. Because, over objection of plaintiff’s counsel, the court 
admitted in evidence a petition filed by Caroline A. Bryson 
in the court of ordinary, to have the executors of Harper C. 
Bryson removed, the same being irrelevant to the point in 
issue, and calculated to cloud the minds of the jury. 

4th. Because the jury returned a verdict decidedly and 
strongly against the weight of the evidence, the testimony of 
William Bryson being supported by written evidence as well 
as the surrounding circumstances, and being rebutted alone 
by the testimony of Kinchley, a party in interest, as to the ca- 
pacity in which the loan was made. 

The motion was overruled, and plaintiff excepted. 

When the case was called in the supreme court, counsel 
for Kinchley moved that ten per cent. damages on $840 96, 
the aggregate principal of the notes in controversy, be awarded 
him, on the ground that the writ of error was sued out for 
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delay only. ‘The court disposes of this motion in the fourth 
head-note. 


J. EK. Harper & Broruer, for plaintiff in error. 


SaLem Dutcu_er, by brief, for defendants. 


TriPPE, Judge. 


1. The terms used in the will conferring powers on the ex- 
ecutors, were very strong and broad, to-wit: “I direct all my 
just debts to be paid, and to enable this to be done, as well as 
for the purpose of managing and distributing my estate, my 
executors, or the one that may qualify, are authorized to sell, 
exchange, or otherwise dispose of, any portion or all of my es- 
tate.” These words are certainly as strong as those in the 
will, the construction of which arose in the case of Mattox vs. 
Eberhart, 38 Georgia, 581. As in that case, other features 
in the will were taken as aiding in the construction of the 
terms, “sell or exchange,” so there are others which may be 
considered in this. Here there are the additional words, “ or 
otherwise dispose of,” “ for the purpose of managing,” ete. It 
was also proved that the testator was a cotton factor, and that 
the condition of his business probably required just such a 
transaction as this was with the defendant, to raise money. 
Indeed, the defendant testified that such an emergency did 
occur, and was the foundation of the arrangement that was 
made. We think the words of the will, the situation of the 
testator as to his business at his death, and the principle asserted 
in the decision of Mattox vs. Eberhart, supra, sustain the ru- 
ling of the court on this point. It is true, the testimony on the 
facts touching this question was conflicting. The defendant 
positively states them to be such as will support the verdict. 
It was for the jury to decide, and in such a case this court will 
not interfere unless a clear case of abuse of discretion is shown. 

2. If the defendant acted in good faith in the matter, he is 
not responsible because the executor himself failed in his duty. 
A regular purchaser of property from the representative of an 
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estate, is not bound to see that the representative does not ap- 
propriate the money paid to his own use. Nor is one who 
pays him a debt, or otherwise legally deals with him, affected 
by the default of the executor or administrator, as to his action 
in reference to what may thus go into his hands. 

3. Plaintiff introduced in evidence the judgment of the 
court of ordinary, which vested the sole management of the 
estate in the hands of the other executor, the plaintiff in error. 
This was after both had qualified and acted as such, and after 
the transaction had occurred which brought about this suit. 
The defendant offered the petition of the applicant (one of the 
legatees,) on which that order was granted. This was objected 
to by plaintiff and the objection overruled. We do not see 
how this could have damaged the plaintiff. Our attention 
waa called to nothing in it which could have that effect. Be- 
sides, it simply made the record complete as to the whole pro- 
ceedings on which a judgment was founded. 

4, Counsel for defendant in error urged in the argument 
that the defendant was entitled to damages under section 4286 
of the Code. That section says: “Ten per cent. damages may 
be awarded by the supreme court upon any judgment for a 
sum certain, which has been carried to said court and there 
affirmed ; provided, in their opinion, the cause was taken up 
for delay only,” ete. This was an action of trover. There was 
a general verdict for the defendant, for cost, without saying 
anything as to the purpose for which the case was brought 
here. This is not one in which damages can be given. 
Judgment affirmed. 
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F. J. Sparn, administrator, plaintiff in error, vs. W. H. 
Beacu & Son, defendants in error. 


W. H. Beacu & Son, plaintiffs in error, vs. F. J. Spain, ad- 
ministrator, defendant in error. 


1. A, the agent of B, having in hand certain money belonging to B, de- 
posited it in bank to his own credit, he having already a credit there 
to himself, whereupon a creditor of A garnished the bank. B filed a 
claim affidavit and bond under the act of 1871, Code, sections 3541, 
3543, and his money was paid him on A’s check. A dissolved the 
garnishment in the usual mode, and got the balance on his own check : 

Held, that B might assert his right to the money in this way. 

2. The claim affidavit was a sufficient traverse of the garnishee’s answer, 
which merely set forth A’s account, and that the money had been paid 
out after the filing of the claim, and after A’s dissolution of the gar- 


nishment. 

8. The plaintiff in the garnishment proceedings had no right, after a 
finding by the jury for B on the claim, to any judgment on B's bond. 
His remedy for the balance of the money was by a judgment against 
A, and his security on his bond to dissolve the garnishment. 


Garnishment. Claim. Debtor and creditor. Before Judge 
Gipson. Chatham Superior Court. February Term, 1874. 


F. J. Spain, as administrator upon the estate of J. W. 
Spain, deceased, held a judgment against one Adam Duten- 
hofer. Garnishment process was issued thereon, and was served 
on Wallace Cumming & Company. Under the provisions 
of the act of December 14th, 1871, W. H. Beach & Son 
entered a claim for $1,002 50, it being a portion of the 
amount held by the garnishees. This sum was paid to 
claimants on the check of Dutenhofer. Subsequently the lat- 
ter dissolved the garnishment, and received on his own check 
$336 24, the balance in the hands of Cumming & Company. 
The garnishees answered that they were bankers in the city of 
Savannah ; that at the time of the service of the aforesaid pro- 
cess of garnishment upon them, there was to the credit of 
Adam Dutenhofer, in their hands, on general deposit account, 
the sum of $1,338 74; that this sum had since been drawn 
out on his check, in the manner hereinbefore indicated, to-wit : 
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on the claim of Beach & Son, and the dissolution of the 
garnishment by Dutenhofer. This answer was never traversed. 

Upon the call of the claim case, plaintiff moved for a judg- 
ment on the claim bond, there being no traverse of the answer 
of the garnishee. This motion was overruled, and plaintiff 
excepted. 

Over the objection of plaintiff, claimants introduced testi- 
mony showing the following facts: On the day of the service 
of the process of garnishment, claimants entrusted Dutenhofer 
with a draft on New York belonging to them, to have dis- 
counted for their benefit. He discounted said paper, and re- 
ceived therefor, in currency, $1,002 50, which he deposited with 
Cumming & Company to his own credit. He gave a check 
to the claimants for this amount, but it was not presented for 
payment until after the service of the process of garnishment, 
though it was believed to have been given before. 

The court charged the jury, “that if they believed that the 
draft discounted by Dutenhofer was the property of W. H. 
Beach & Son, then the money placed in the banking house 
of W. Cumming & Company by Dutenhofer, arising from 
the sale of said draft, was subject to be claimed by W. H. 
Beach & Son., and the claim was good as to the $1,002 50 so 
placed in the bank by Dutenhofer, it being the money of W. 
H. Beach & Son.” 

The jury found for the claimants as to the $1,002 50. Where- 
upon the plaintiff moved for a new trial, because of alleged 
error in the court in overruling the aforesaid motion, in the 
admission of testimony as above stated, and in its charge. 
The motion was overruled, and the plaintiff excepted. 

After the rendition of the verdict aforesaid, plaintiff moved 
to be allowed to enter judgment on the claim bond for 
$336 26, the balance admitted to have been in the hands of | 
the garnishees over the sum claimed. This the court allowed, 
and claimants excepted. 


T. M. Norwoop ; Henry B. THompKins, for plaintiff in 
error in the first case, and for defendant in the second. 
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HartripGe & CuIsouM, for defendants in error in the first 
case, and for plaintiffs in the second. 


McCay, Judge. 


1. It is unquestionably true that under the authorities a 
deposit of money on general deposit in a bank is a loan to the 
bank by the depositor, and is not distinguishable by any clear 
mark from an ordinary loan of money by one man to another, 
payable on demand. But in this case the depositor was not 
the owner of the money. He had got it only a few hours be- 
fore as the agent of the claimant; he held it as such agent, 
and it is clear from the testimony that he did not intend to 
appropriate it to his own use, but simply left it on deposit, 
temporarily, for convenience and safety. In other words, he 
lent the money to the bank as the agent of the claimant, 
though he did not disclose to the bank that he was acting as 
such agent. In such cases, to-wit: where an agent makes a 
simple contract for the benefit of his principal, though he act 
in his own name and do not disclose that he is acting as agent, 
either the principal or the agent may sue, even at law, on the 
contract: Code, 2197 and 2204. This doctrine is fully dis- 
cussed in the case of Sims vs. Bond, 5 B. & Ad., 389, which 
case was, in some respects, very like this. The court there 
held that the principal could not sue, but it was put on the dis- 
tinct ground that the depositor, who was one of a firm‘to which 
the money belonged, and who was dead at the time of bring- 
ing the suit by the survivor, did not appear to have been act- 
ing for the firm in making the deposit. He had a right to 
apply the money to his own use, and nothing appeared to 
show that he did not so intend. So in the case of Tassel vs. 
Cooper, 9 C. B., 509. The deposit was evidently a conver- 
sion, and so intended. These cases, too, were both cases at 
law. ‘The rule is far broader in chancery. Equity looks to 
the truth of a case, and will follow a trust through all its 
windings, so long as it is possible to trace it: 2 Story E., sec- 
tion 1259. ‘The case of Pennel vs. Deffel, 23 Eng. Law and 
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Equity, 460, wasa case of a deposit by a trustee of trust funds 
in a bank to his own credit. The trustee had in bank other 
deposits of his own, and on the books of the bank there was 
no djstinction, yet the court held that the true owner could 
follow the fund. As each check, when paid, was a charge on 
the deposits in the order in which they were made, it was pos- 
sible to tell, by comparing the dates of the deposits and the 
checks, whether or not the trust fund was still there. What 
one could do by filing a bill he may do here, by proceeding 
at law. 

This very question has beea elaborately discussed in Penn- 
sylvania. A case was read and relied on in the argument, 
to-wit: the case of Jackson vs. The Bank of the United States, 
10 Barr., 61, which seems at first sight to be contrary to what 
we now hold. But, upon close inspection, it will be found 
that this is not true. That case went on the ground of es- 
toppel, to-wit: that the bank could not be permitted, after 
the summons of garnishment was served, to pay the money 
out to the depositor and then set up that the depositor was 
only an agent. The bank was estopped by its own books. 
The true owner was not a party to the litigation. Had he 
been there, the court clearly intimated that they would have re- 
spected his rights. Subsequent cases in the same state, to-wit : 
Stair vs. York Nat. Bank, 5, P. F. Smith, 364; F. & M. 
Bank vs. King, 57 Penn., 206; Frazier vs. The Erie Bank, 
8 Watts and Sergeant, 18, while they recognize the case in 10 
Barr., 61, a good law, under its special facts, lay down the 
- broad doctrine that if an agent deposit the money of his princi- 
pal in bank in his own name, not disclosing his principal, the 
true owner may sue in his own name and recover it. In the 
last case, which was in its facts almost the counterpart of the 
case at bar, Judge Srrone discusses the whole subject, and 
lays down the rule as we understand it. It may be fairly 
said, too, that the act of 1871, under which this proceeding is 
taken, seems to have almost, in terms, contemplated a case like 
the present. The language is “ property or money” : section 
1, Again, section 3 says: “ the claimant of any fund or pro- 
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perty.” Again, section 2: the garnishee shall “ pay” over, or 
deliver. But, independently of these expressions, which con- 
template clearly something more than a special deposit, we 
think that under that provision of our Code which declares 
that a party shall not be compelled to go into equity, but may 
proceed at.law if he think fit, we should apply the principles 
laid down in Pennel vs. Deffel, 23, E. L. & E. Reps. Same 
ease, 4 DeG. M. & G., 389. Judge Srrone, in the case in 
57 Pennsylvania State Reports, says, finally: “A deposit in a 
bank, then; does not change the property in trust funds de- 
posited by a trustee. The trustee may become a creditor of 
the bank, but he holds the contract in trust, as he held the 
money before. It is not applicable to the payment of his debts 
to a general creditor, and a creditor who attaches the debts 
due from the bank to him can be in no better condition than 
the depositor. At most he becomes a statutory assignee of a 
naked legal right with the beneficial ownership in another.” 
And this, we think, is specially applicable to the general prin- 
eiples of our law, which recognizes, even at law, a perfect 
equity as the same thing as a legal right. 

2. The act of 1871, under which this proceeding was had, 
has not been before this court for construction. It introduces 
a new method of proceeding, and not unnaturally there will 
arise cases coming within its scope, when its provisions will 
be acknowledged, and when it will be the duty of the courts 
to administer its spirit rather than its letter. It is contended 
inthis case that as there was no traverse of the garnishee’s 
answer, the plaintiff was entitled, by the terms of the claim- 
ant’s bond, to a judgment for the full amount in the gar- 
nishee’s hands. According to the letter of the act, the claim- 
ant, in the first instance, is not required to make any affidavit. 
And if he does not do this, a traverse by him of the garni- 
shee’s answer, if the garnishee admits he has effects, would 
seem to be necessary in order to get an issue. In this case 
the claimant made an affidavit when he filed his bond, which 
is certainly more in harmony with our claim laws. The 
garnishee states the facts. The truth is, he had nothing in 
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hand at the filing of the answer, since he had paid it out, as 
the law required him to do. The affidavit of the claimant 
was on file denying that the money in the garnishee’s hands 
was the property of the defendant. That was tendering an 
issue to any statement the garnishee might make as to the title 
of the defendant. And section 3 of the act, which provides 
that the plaintiff shall have judgment against the claimant 
“ for any amount, or the value of any property, found in the 
hands of the garnishee liable to the operation of the said swm- 
mons” would seem to be the key to the whole matter, and to 
define more accurately the meaning of the condition of the 
bond. We think, therefore, that the affidavit of the claimant 
is a sufficient traverse of the gatnishee’s answer, if it in fact 
need a traverse, only stating as it does the facts, without as- 
serting who is the true owner. Substantially, the affidavit of 
the claimant makes an issue with the answer, and we hold 
that the court was not in error in refusing the judgment asked 
for against the claimant. 

3. The letter of the act of 1871 does not provide for a 
claim where the claimant only asserts title to a part of the 
property in the hands of the garnishee. The language used 
implies that the garnishment is dissolved by the claim, in toto. 
But this is a very narrow construction. No violence is done 
to the language of the act to construe this word “ dissolve” 
to mean dissolve pro tanto. It is so obviously true that the 
claimant may only claim a portion of the property, that we 
cannot think it giving full force to the law to limit it to a case 
where the claimant sets up title to the whole. The reason and 
spirit and evident purpose of the law will include the case of a 
claim to a part only of the property on money in the hands of 
the garnishee. There is no trouble in practice, either, in such 
a construction. What is unclaimed stands as it stood before. 
The defendant may dissolve under section 3540, or he may 
allow the garnishee to answer without dissolving. In the 
former case, which is the case at bar, the remedy of the plain- 
tiff is to proceed as to the balance, as though there had been 
no claim, to-wit: to enter up judgment against the defendant 
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and his security on the bond they gave to dissolve the garnish- 
ment, as to what remained in the garnishee’s hands after the 
pro tanto dissolution by the claimant. We think, therefore, 
the court erred in giving judgment against the claimant for 
this balance. 

Judgment affirmed in the first case, and reversed in the 
second, 


Epurarm H. Poors, plaintiff in error, vs. ELLA S. HINEs, 
defendant in error. 


1. Where an administrator liquidates a debt due by his intestate on an open 
account by giving a promissory note therefor and signing the same in 
his re; resentative character, the holder of the note may maintain an 
action thereon against the administrator as such, provided he will 
allege in the declaration, and prove at the trial, the consideration or 
account for which the note was given. 

. If the action be brought against the administrator as an individual, the 
pleadings may be amerded by inserting his representative character 
and making the necessary averments showing that the debt is proper- 
ly chargeable on the estate. 

8. Under this rule the amendment offered by the plaintiff was a proper 
amendment, and should have been allowed. 

4. The fact that a minor has married by the consent of her parents, or 
that on becoming a widow, while she is yet in her minority, she has 
administered on her husband’s estate with such consent and by per- 
mission of law, does not bind her individually on a note which she 
has given for an account due by her deceased husband. 


Administrators and executors. Amendment. Husband 
and wife. Infant. Before Judge Kippoo. -Decatur Supe- 
rior Court. May Term, 1874. 


Ephraim H. Poole brought complaint against Ella S. Hines 
on a note dated March 30th, 1867, due at six months, payable 
to Hodgkiss, Scott & Company, or order, for $2,496 89, with 
the indorsement of the payees and divers credits thereon. The 
note was signed thus: “ Ella 8S. Hines, adm’x on est. D. P. 
Hines.” The defendant pleaded the general issue and infancy. 
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The plaintiff introduced the note sued on and closed. The 
defendant showed that she was a minor at the date of the note. 
For the purpose of avoiding this plea, the plaintiff proposed 
to show the marriage of the defendant and her administration 
upon her husband’s estate, all by her parents’ consent. The 
evidence was excluded and plaintiff excepted. 

The plaintiff proposed to amend his declaration by alleging 
as follows: “Said note was given by said defendant as an indi- 
vidual and was intended to bind the estate of D. P. Hines 
for a debt on an open account, a copy of which is hereto an- 
nexed, made by D. P. Hines, deceased, in his lifetime. The 
articles mentioned in said account were sold to the said D. P. 
Hines in due course of trade. After his death the said Ella 
S. Hines became administratrix upon his estate, and the said 
account being recognized by said Ella S. Hines, as adminis- 
tratrix, as aforesaid, as being a just debt, due by the said es- 
tate to your petitioner, she as administratrix as aforesaid, gave 
the said note for the amount of said account. The goods 
charged in said account, for which said note was given, were 
used and disposed of for the benefit of said estate, and said 
note was intended to bind said estate.” 

To this amendment was attached an itemized account. 

The court refused to allow the amendment, and plaintiff ex- 
cepted. 

The court charged the jury, without qualification, that if 
they believed the defendant to have been under age at the 
time the note was given, they must find for her. ‘’o which 
charge the plaintiff excepted. 

The jury found for the defendant. The plaintiff moved 
. for a new trial, alleging error upon each of the aforesaid 
grounds of exception. The motion was overruled and the 
plaintiff excepted. 


WuitELy & Donapson; B. B. Bower, for plaintiff in 
error. 


Joun C. RuTHERFORD; GuRLEY & Russe, for de- 
fendant. 





~ 
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TripPE, Judge. 


1. The note given by the administratrix did not extinguish 
the debt against the estate. Indeed, the amendment which 
was proposed to be made to the pleadings, expressly charges © 
that it was intended to bind the estate. In Wylly vs. Collins 
& Company, 9 Georgiu, 223, it was held that one simple con- 
tract does not merge or extinguish another ; that a bill, ac- 
ceptance, or promissory note, either of the debtor or a third 
person, is not a-payment or extinguishment of a debt, unless 
accepted as such; that the circumstances of the note being 
given by an agent of the principal debtor, cannot vary the 
question ; that if the written promise of the principal debtor 
does not discharge the debt, a fortiori, the note of the agent can 
have no higher efficacy, and that taking the note of the man- 
ager of a trust estate, for goods which went to the use of the 
cestui que trust, does not relieve the trust estate from liability. 
These general principles, which are not disputed in this case, 
clearly show that the estate of Hines was still liable for the 
goods he purchased in his lifetime. The note was signed by 
“Ella S. Hines, administratrix on estate of D. P. Hines.” 
Why, then, may not an action be brought on this, provided 
the declaration sets out the consideration or account for which 
it was given? It may not be necessary that all this should 
done ; and yet a note thus taken by a creditor may impose a 
burden on him to show what has become of that note before 
he can obtain judgment on the original consideration. The 
protection of the one who gives the note may require this, 
and if the person who thus signs a note is also the represent- 
tive of the estate, and is sued as such, it is the safest way to 
set forth the whole transaction, the note and the account for 
which it is given, and thus dispose at once of every question 
in the case. It cannot injure the representative of the estate 
- either in her representative or individual character, but offers 
the surest protection to both, by furnishing a record which not 
only covers the matter as to her liability as a representative, 
but disposes of the note also. If the administratrix had given 
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merely a written acknowledgment of the debt, which would 
constitute a revival of it, if barred by the statute of limita- 
tions, as allowed by section 2542 of the Code, or would make 
a new starting point from which the statute would commence 
running, that might well be set out in the declaration, and it 
might be necessary to allege it. So in this case, if the whole 
transaction be fully set forth in the pleadings, and it shows a 
debt for which the estate is liable, or that the defendant, in 
her representative character, should pay, the action is main- 
tainable: See 23 Georgia, 49. 

2. Section 3487 of the Code enacts that in an action by or 
against an individual, the pleadings may be amended by in- 
serting his representative character. This may include other 
necessary averments showing that the debt is properly charge- 
able on the estate. 

3. Under this rule, an amendment setting out the represen- 
tative character of the defendant, and such facts as would show 
the liability of the estate she represents, should have been al- 
lowed. The court could, by proper terms imposed on the 
party amending, protect the rights of the defendant from all 
damage by surprise, etc. Where the same parties are in court 
that would be brought in by a new suit, and the debt is the 
same, there is no good reason why such amendments should 
not be allowed. As to the rights of assignees of choses in ac- 
tion, see section 2244 of the Code. 

4, The fact that a female, who is a minor, married by the 
consent of her parents, or that on becoming a widow she has 
administered on her husband’s estate, does not bind her indi- 
vidually on a note given by her, whilst a minor, for an account 
due by her deceased husband, and the court below was not in 
error in its ruling on this question. 

Judgment reversed. 





504 SUPREME COURT OF GEORGIA, 


Gammell vs. Gunby & Company. 





ABRAHAM GAMMELL, plaintiff in error, vs. R. B. GunBy & 
ComPANyY, defendants in error. 


Where a merchant, whose business was to buy and sell to meet the wants 
of customers, sold guano to a farmer as a fertilizer, he impliedly war- 
ranted that the article was merchantuble and reasonably suited to the 
use designed. 


Warranty. Before Judge JAMEs Jounson. Muscogee 
Superior Court. November Term, 1873. 


For the facts of this case, see the decision. 


M. H. BLanprorp, by H. L. Benning, for plaintiff in 


error. 


L. F. GARRARD, by J. M. RussE 1, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant on a promissory note for $143.37, dated 1st June, 
1870, due five months after date. The defendant pleaded that 
the note was given to the plaintiffs for guano, or a fertilizer 
known as “ Wilcox’s Superphosphate,” which was worthless 
as a fertilizer, and not merchantable, nor reasonably suited for 
the purposes intended, ete. The evidence on the trial as to 
the quality of the article sold as a fertilizer, was conflicting. 
The jury, under the charge of the court, found a verdict for 
the plaintiffs for the amount of the note with interest. The 
court, after charging the jury substantially the law as em- 
bodied in the 2651st section of the Code, in regard to the im- 
plied warranty of vendors, that the article sold was merchant- 
able, and reasonably suited to the use intended, further charged 
the jury, “that if the transaction (to-wit,) the sale of the guano, 
was made by a merchant whose business it was to buy and sell 
to meet the wants of purchasers, and if the purchaser was a 
farmer, and it was bought by him as a fertilizer, such a trans- 
action, the parties standing in such relation to each other, ex- 
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cludes the idea that the vendor by the sale warranted the 
article to be merchantable and reasonably suited to the uses 
designed. This latter part of the charge was error, because 
it neutralized and destroyed the legal effect of the charge al- 
ready given to the jury as to the implied warranty of the 
vendors of the guano. The law does not contemplate any 
such qualification to the vendors’ implied warranty as to the 
quality of the article sold, as stated by the court in its charge. 
Nor does the fact that the purchaser of the guano was a farmer 
exclude the idea that the vendors, by the sale of the guano to 
him, did not impliedly, as the law declares, warrant it to be 
_ merchantable and reasonably suited to the use intended. As 
a general rule, it is farmers who purchase fertilizers, and it is 
that class of purchasers who especially need the protection of 
the law. 
Let the judgment of the court below be reversed. 


- Sumner W. Bacon, plaintiff in error, vs. THomas J. Smita, 
defendant in error. 


The purchaser of land gave his note to the vendor for the purchase nroney 
and went into possession. A bond for titles was given, which, in ad- 
dition to the other stipulations, contained the following: ‘* But should 
the said Bacon (the vendee) fail or refuse to pay said notes, or either 
of them, punctually when due, then in that event the above obligation 
is hereby declared to be null and void, and the possession which said 
Bacon acquires under this instrument is hereby restored to said Smith 
(the vendor) or his heirs, forthwith, and said Bacon held liable for all 
rents and damages which may be considered just and right :’’ 

Held, that in an action brought by the vendor on the note first due, the 
vendee could not defead by setting up that he had the right to surren- 
der the possession of the land at the maturity of the note and claim 
the rescision of the contract by the payment of the rent and damages, 
and that he had offered so to do. 


Bond for titles. ‘Vendor and purchaser. Damages. Be- 
fore AucusTUS REESE, Esq., Judge pro hae vice. *Jasper Su- 
perior Court. August Term, 1873. 

VOL, LI. 33. 
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Smith brought complaint against Bacon on the following 
note: 








“$750 00. On or before the first day of January, 1873, I 
promise to pay Thomas J. Smith, or bearer, seven hundred 
and fifty dollars, with seven per cent. interest per annum, from 
this date, in part payment for the purchase from him of two 
hundred acres of land, more or less, known as his Johnson 
field, for value received. This first day of January, 1872. 

(Signed) “S. W. Bacon.” 














The defendant pleaded, in brief, that the note sued on was . 
given in part payment for a certain lot of land; that the 
plaintiff gave his bond conditioned to make titles upon the 
payment of the notes for the purchase meney, to which was 
added the following stipulation: “But should the said Bacon 
fail or refuse to pay said notes, or either of them, punctually 
when due, then and in that event the above obligation is 
hereby declared to be null and void, and the possession which 
said Bacon acquires under this instrument is hereby restored 
to said Smith or his heirs, forthwith, and the said Bacon held 
liable for all rents and damages which may be considered just 
and right.” That this instrument was signed by both plain- 
tiff and defendant ; that being unable to meet the aforesaid 
note at maturity, the defendant tendered to the plaintiff the 
land aforesaid with reasonable rents, ete.; that he is now will- 
ing, and always has been, to restore said land with such rents, 
but the plaintiff has refused, and still refuses, to accept the 
same; that on the failure of the defendant to meet his said 
note at maturity, said obligation to make titles became null 
and void, and as a consequence; said note also became so. 

The plaintiff introduced the note sued on and closed. 

The defendant introduced the contract set forth in his plea. 
Other testimony, not material here, was introduced by both 
parties. 

The court charged the jury, among other things, as follows: 
“Time was not of the essence of this contract, and upon the 
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failure or refusal of the defendant to pay said notes, or either 
of them, at maturity, the said plaintiff had the right either 
to take the land back or to sue upon said notes as he might 
elect, and having elected to sue upon said notes, he could re- 
cover notwithstanding the fact that the defendant tendered 
the land back, having failed to pay said notes when due.” 

The jury found for the plaintiff the amount sued for. The 
defendant moved for a new trial because of error in the afore- 
said charge, and because the verdict was contrary to the law 
and the evidence. The motion was overruled, and the de- 
fendant excepted. 


Kry & Preston, by Jackson & CLARKE, for plaintiff 
in error. 


C. L. BARTLETT, for defendant. 


TRIPPE, Judge. 


A fact stated in the testimony of the defendant himself, not 
urged in the argument or set out in the reporter’s statement, 
was sufficient to justify the judgment of the superior court. 
The witness (the vendee) said that when he proposed to the 
vendor to surrender the land and pay rent, etc., he asked that 
he should be allowed payment for the improvements. he had 
put on theland. This, even under the construction he desires 
to be given to the contract, he had no right to demand. But 
we do not rest the judgment on this. The right to rescind 
the contract of sale, and to have the possession redelivered to 
the vendor, was a condition put in the bond for his own secu- 
rity, as a penalty, so to call it, on the vendee for failing to 
comply with his contract. It would make the whole contract 
an unreasonable one to give it any other construction. Tosay 
that it was intended to give the purchaser the right to vacate 
the whole sale at his will, by simply failing or refusing to pay 
the first note when it fell due, and only to pay rent, would be 
in direct conflict with the terms of the notes. They are made 
payable to bearer, and on time, and have no condition. Had 
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this right—the right to cancel the sale—been reserved to the 
purchaser, or had it been the intention of the parties to have 
reserved it to him, other terms would have been used in the 
writings. Because the vendor stipulated that he should have 
a certain security to ensure the payment of the purchase money, 
it did not confer on the purchaser the power to vacate the 
sale and to force the seller to lose all right but the one to demand 
possession and take the land back. The case of Clark vs. 
O’ Loughlin, in Morris’ Rep. (lowa,) 375, is analogous to this, 
and strongly supports our decision. See, also, 6 Ves. Ch. 94; 
13 Sim., 206; 1 Colly, 223; 11 Paige, 352; 5 Cowen, 270. 
The terms of the contract as to the forfeiture—the right of 
the vendor to regain possession—apply to the non-payment of 
the second note as well as the first. It was for one-half of the 

purchase money, and was payable one year after the first note 

matured. If the vendee had paid the first note when due, 

and had made improvements as he testified he did, could the 

vendor, on the failure to pay the second note, have claimed, on ° 
his part, to set aside the sale and to take possession ; or could 

the vendee, after such default, have tendered the balance and 

demanded a specific performance? On this question see Ed- 

gerton vs. Peckham, 11 Paige, 352, showing how far courts go 

in applying the rule that time is not of the essence of such con- 

tracts. -It is not necessary to say here what was the full mea- 

sure of plaintiff’s right when the vendee failed in making the 

first payment, or whether that part of the court’s charge as to 

his right to take the land back, was correct or not. The plain- 

tiff chose to abide the contract of sale and sue on the note. 

He had this right, and the defendant could not by his default 

claim a rescision and defeat the vendor’s whole claim by of- 

fering to pay the rent, etc., for the year. 

Judgment affirmed. 
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Thomas, alias Noissette, vs. The State. 


BENJAMIN THoMAS, alias NotsEerre, plaintiff in error, vs. 
THE STaTeE OF GeorGiA, defendant in error. 


1. When onatrial of an indictment for assault with intent to murder, 
there was evidence by one witness that the defendant had struck A 
with a hatchet, and the defendaat introduced only two witnesses, who 
swore that they saw part of the fuss, but could not say who struck the 
blow, as there was a great row and many persons present : 

Held, that testimony showing that a third person struck the blow, and 
that the defendant did not strike at all, is not merely cumulative tes- 
timony so as to be no ground for a new trial. 

2. When there was a difficulty between a parcel of employees and their 
foreman, and a fuss or melee, and the defendant immediately arrested 
and confined in jail until his trial, and his attorney, on inquiring of 
the persons present, was misled by their telling him they did not know 
what part defendant took in the fuss: 

Held, that when after the trial it was discovered that these witnesses do 
know and are ready to swear that the defendant did not do the princi- 
pal act for which he was convicted, and that another did, it is no reply 
to a motion for a new trial that sufficient diligence had not been shown. 


Criminal law. New trial. Newly discovered evidence. 
Before Judge ScHtey. Chatham Superior Court. Novem- 
ber Special Term, 1873. 


The plaintiff in error was indicted for assault with intent 
to murder. The following is a condensed statement of the 
material points of the evidence : 


FOR THE STATE. 


CornELIus Donovan sworn: I have charge of the hands at 
the cotton press. My business is to see that they work ; itis 
customary for them to report to me after having been absent ; 
Ben. Thomas had been absent, and returned December 10, 
1873; I asked him where he had been; he replied it was 
none of my business; had a pair of shears, about eighteen 
inches long, and five to six pounds in weight, in my hands; 
they are necessary in my business. Asked defendant if he 
had reported. He replied it was none of my business; to 
kiss his ........ Had the right to ask him the question. I 
then called himas...... ofab ....., and told him I was a white 
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man. Made no effort tostrike him, but bent forward to speak 
to him, when he struck me on the back of the head with a 
hatchet. (Weaponshown.) The blow was not a very heavy 
one. Great deal of blood flowed. He hit me again over the 
eye. Caught him by the collar. No white man was present. 
Colored hands cried “kill him!’ I was struck by Lewis 
Thomas, another of the colored hands, brother of the defend- 
ant, with an iron rod. I attended the double cock at the 
press, and defendant was one of the tailors. Had no previous 
quarrel with defendant. Don’t know why the hands were 
angry with me. Difficulty occurred about 7 A. M. 

A. N. Hi“, sworn: Few minutes after 7 A. M., 10th De- 
cember, 1873, at Central Cotton Press, heard cries of “ kill 
him?” They came from the colored hands; saw Donovan 
bleeding. The hands appeared excited. Each of the presses 
has a hatchet like the one in court. The tailors use it. De- 
fendant is a tailor. I did not see the difficulty. Saw no 
weapon in defendant’s hands ; a great many present and great 
confusion. 

FOR DEFENDANT. 

M. J. Sotomons, sworn: He raised defendant, and he was 
of good character, and not quarrelsome. 

JAMES DRAYTON, sworn: Was not present at the difficulty. 
Did not see the cutting. Don’t know who cut Donovan. 
Was near by. Heard the fuss. Looked and saw defendant 
and Donovan coming out together, both having the hatchet in 
their hands. Some one behind jerked it from them. Dono- 
van attempted to strike defendant with the shears. I pre- 
vented him. Heard no cries of “kill him!” Could have 
heard them if very loud. 

Lewis Nolsetre, sworn: Did not see the fight, and did 
not see Donovan when struck, Was close by, and heard 
Donovan curse defendant as... of ab I told him to 
quit cursing. He said he “would curse him and cut my 
throat, a damned negro.” I went near him, and he kicked 
me over the eye. The crowd then rushed in, and I could see 
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no more of it. I did not see the blow. When Donovan ran 
towards defendant he was outof my sight. Was near by when 
difficulty occurred. Heard no cries of “ kill him!” that I re- 
member. Struck Donovan with an iron bar when he kicked 
me. Am defendant’s brother. 


PRISONER’S STATEMENT: December 10, 1873, at seven A. 
M., I went to the office of the Central Cotton Press, and re- 
ported for work. Afterwards, Mr. Donovan asked me if I 
had reported; I said “Yes;” he got angry, and cursed me; 
he and my brother had words; Donovan came towards me 
with this hatchet; we had a scuffle; during it some one struck 
Donovan ; don’t know who it was. 

The jury found a verdict of guilty. 

The defendant moved for a new trial on the ground of new- 
ly discovered evidence, contained in affidavits, which were as 
follows : 

Affidavit of Morris LEE, beginning as usual, was thus: 
I was at the difficulty at the Central Cotton Press in Decem- 
ber, 1873, in Savannah, where Mr. Cornelius Donovan re- 
ceived the wounds upon the head, for which Benjamin Noi- 
sette has been prosecuted ; I was employed as foreman of the 
press ; hearing that a diffienlty was about to start, I went to 
the press; saw Mr. Donovan pick up a pair of shears used 
in cutting cotton bands, and pass through the midship way, 
a space between the presses, and go into the gangway, where 
the two Noisette’s were; saw Lewis holding the hatchet in 
his right hand, and holding it up as if to strike; Ben. took 
it out of Lewis’ hand, when Lewis took the reefing needle 
from the post, and struck Mr. Donovan twice with it upon 
his head ; saw the blood flow from Mr. Donovan’s head as 
soon as the blow was given; Donovan was making for Ben. 
at the time, and clinched him as soon as Lewis struck him, 
Donovan holding, at the time, the shears in his hand, and 
raised as if to strike; I got between him and Ben., took the 
hatchet from Ben. and another man took the shears from Don- 
ovan; I am certain that Donovan was not struck with the 
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liatchet by Ben. or any one else, and that the wounds he re- 
ceived upon the head were inflicted by Lewis Noisette, as 
above stated. I saw all of the fight from the beginning to 
the end. The hatchet was not at all bloody after the difficul- 
ty, thé red color on it being merely the red paint with which 
it was originally stained. The needle which Lewis used was 
bent after the fuss was over. This is made of iron; is about 
three feet long, and about as large around as my little finger. 
Affidavit of Danie. Butuer, beginning as usual, reads 
thus: I was present at the difficulty at the Central Cotton 
Press, in this city, December 10, 1873, when Mr. Donovan 
was struck upon the head. I was employed as head second 
in the gangway. Mr. Denovan and Ben. Noisette had first 
some words about the latter’s absence, and as to whether he 
had reported, when the conversation was taken up by Lewis, 
Ben’s brother. Some words then passed between them, when 
I saw Lewis Noisette take up a hatchet from the post in the 
gangway, and raise it in his right hand. At this time I was 
going around the upper press to take the patches off the cot- 
ton bale, and at this time I passed out of view of the difficul- 
ty. In a few minutes I returned, and again got in view of the 
difficulty ; at this time Mr. Donovan had not been cut; I then 
saw Lewis Noisette with a reefing needle in his hand, and saw 
him raise it and strike Mr. Donovan on the head with it; there 
was, at this time, a large crowd of men standing around, and a 
great deal of confusion; at the time Mr. Donovan was struck by 
Lewis, he and Ben. were tussling together, and they continued 
so, Mr. Donovan holding on to Ben. until they got to the office, 
a distance of thirty-five or forty feet; I am certain that Ben. 
Noisette did not strike Mr. Donovan with a hatchet, and that 
the wound he received upon the head was made by Lewis 
Noisette with the reefing needle, while Ben. and Donovan 
were tussling together in the gang-way; this reefing needle 
is made of iron, about two feet in length, and about half an 
inch in diameter; I picked up the hatchet with which Dono- 
van afterwards said he was struck, and also the reefing nee- 
dle, with which the blow upon the head was inflicted by 
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Lewis; the needle was bent; the hatchet had no blood upon 
it; it was originally stained with red paint, and some of the 
paint is now worn; I had used this hatchet before this diffi- 
culty, and from the time of the difficulty to the day of Ben- 
jamin Noisette’s trial for “assault with intent to murder,” 
when Mr. Donovan got it for the purpose of carrying it into 
court; its condition, color, etc., are the same now as they were 
before the difficulty, and the red stain is from the paint with 
which it was always colored. The above facts I am ready to 
testify to, should there be another trial in the case of the The 
State vs. Benjamin Noisette, charged with “assault with in- 
tent to murder.” 

Affidavit of Epwarp MILLER, beginning as usual, reads 
thus: I was employed at the Central Cotton Press in Savannah, 
10th December, 1873, when Mr. Cornelius Donovan received 
his wound upon the head; when the difficulty began I was 
about twenty-five steps ér more from the press, in ranks, the 
roll being called, and did not see the commencement of the 
fight; when I came upon the gangway I saw Mr. Donovan 
and Benjamin Noisette holding each other, tussling; Mr. Don- 
ovan had, at the time, no wound upon the head that I could 
see; I then saw Lewis strike Donovan on the head with an 
iron reefing needle; Donovan and Ben. continued clinched, 
and Donovan pulled the latter up to the office; I am certain 
that Ben. did not strike from the time I saw them, as above 
stated, to the time they were parted. I am ready to testify 
to the above facts, should a new trial be had. 

Accompanying the foregoing affidavits was the affidavit of 
A. P. Adams, alleging, in substance, as follows: ‘That the 
‘ applicant was the counsel of Benjamin Noisette ; that the evi- 
dence contained in the foregoing affidavits was not known at 
the time of the trial; that it was discovered since; that he 
used due diligence to obtain the testimony that could be pro- 
cured in the case; that he was employed a day or two after 
the difficulty, and at once saw personally those whom he was 
informed were cognizant of the facts of the case; that these 
persons stated that they were ignorant as to the material points 
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in the occurrence; that after the conviction of Benjamin Noi- 
sette, learning that Lewis Noisette had departed from the 
city, affiant, believing that there were some of these persons 
who were acquainted with the material facts concerning the 
difficulty, considered it his duty to again see those whom he 
could ascertain were present at the time of the occurrence, 
and he strongly urged the duty that devolved upon them 
to state whatever was in their knowledge touching the mat- 
ter; certain of the persons then admitted that they did know 
more about the affair than they were willing originally to ad- 
mit, and that, as they were all employees of the press, they 
feared that they would lose their situations if they testified in 
the case, as their testimony would bear against the prosecu- 
tion ; that it was this fear that caused them to avoid being 
witnesses. Affiant stated further, that in a few days he ex- 
pected to get the affidavits of four or five others, to the same 
effect as the foregoing affidavits. 
The motion was overruled, and defendant excepted. 


A. P. Apams, by Henry B. Tompxtys, for plaintiff in 
error. 


ALBERT R. Lamar, solicitor general, for the state. 


McCay, Judge. 


1. The newly discovered evidence is certainly material, and 
such as may, on another trial, alter the verdict. The principal 
witness who testified at the trial may have been mistaken as 
to who struck him. In such a melee as this was, such a mis- 
take might well occur. The affidavits are very positive and 
clear, and if they are to be credited, the defendant is clearly 
not guilty of assault with intent to murder. Nor is the evi- 
dence, in any fair sense, cumulative only. True, it goes to 
the principal fact controverted on the trial, to-wit: who struck 
Donovan; but upon that point the prisoner produced no evi- 
dence. Both of his witnesses testified that they did not see 
that blow struck; and, though they were close at hand, this 
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might well be. Who does not know how common it is for 
persons to be in the middle of just such a scene, and yet not 
be able to tell who did this and who that? To make a case 
of cumulative evidence, it must be not only on a point prin- 
cipally controverted at the trial, but a point on which the 
party seeking the new trial produced evidence. 

2. Nor do we think there is a want of diligence. The 
prisoner was arrested immediately, and has had no opportu- 
nity for inquiry. His brother, with whom he may be pre- 
sumed to have had intercourse, was, as the affidavits show, 
himself the one who struck the blow. When counsel, as- 
signed by the court, undertook to inquire into the facts, he 
was unable to get at the truth, the witnesses refusing to tell 
what they knew, and misleading him by saying they knew 
nothing. They did wrong; but was the prisoner to blame for 
that? Could he know that, if put on the stand, they would 
testify as they say? He might well think they did not see 
the blow struck. Upon the whole, we think the principles of 
justice require that there should be a new trial in this case. 

Judgment reversed. 


THE GEORGIA RAILROAD AND BANKING ComPANY, plain- 
tiff in error, vs. WILLIAM H. DABNEY, administrator, de- 
fendant in error. 


1. The relation between a bank and its depositors, so far as it concerns 
the liability of the former to the latter for deposits made in November, 
1861, and February, 1862, is controlled by the ordinance of 1865. 

. If the court distinctly so charges the jury, it is not a ground for a new 
trial, that the court further stated ‘‘ that were it not for the ordinance, 
then the common law principles applicable to deposits would control, 
and the bank would have to pay the full amount deposited.’’ For this 
addition to the charge, whether correct or not, could not, under the 
whole charge, have injured the defendant. 

. A notice given in 1862, by a bank to its depositors, to withdraw their 
deposits, though repeated in February, 1864, with the further notice, 
that on failing to withdraw, the deposits wouid be sealed up in pack- 
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ages and held at their risk, without proof of any further action on the 
part, either of the bank or its customers, in relation to such deposits, 
does not in law discharge the bank from all liability, under the ordin- 
ance of 1865, on account of the total failure of Confederate money. 
Such facts are proper for the consideration of the jury in adjusting the 
equities between the parties. 
. We cannot say that the refusal of the court to set aside the verdict 
was such an abuse of discretion as to call for interference by this court. 


Banks. Deposits. Charge of Court. Scaling ordinance. 
Confederate money. New trial. Before Judge Gipson. Rich- 
mond Superior Court. October Term, 1873. 


Dabney, as administrator of Ammi Williams, brought as- 
sumpsit against the Georgia Railroad and Banking Company, 
on the following account : 


‘* The Georgia Railroad and Banking Company to Ammi Williams, Dr. 


November 19th, 1861—To money loaned, deposited and had 

and received to and for his use.......... * --- $3,624 15 
February 21st, 1862—To money heinined, dupesald wl had sind 

received to and for his use........... _ . 2,204 97 
February 24th, 1862—T’o money y leaned, deposited ani had and 

received to and for his u86..........scccccsesssceessscccssecsscoececese 6564 17 


$6,393 29.” 


The defendant pleaded as follows: 

Ist. That the cause of action on which said suit was found- 
ed was certain deposits of Confederate treasury notes or checks, 
or drafts, representing and payable in such currency, and that 
it was understood by both parties at the time of making said 
deposits that the same were to be paid in like currency, and 
that defendant has always been ready to comply with such 
undertaking. 

2d. That in the early part of the year 1864, the intestate 
of the plaintiff, then in life, was notified by defendant’s agent 
to withdraw said deposits, and was informed that if not so 
done, the amount thereof in Confederate treasury notes would 
be set apart as a special deposit, and that said intestate did 
not, after receiving said notice, withdraw his deposits, and the 
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amount thereof, in such notes, was set apart as a special deposit 
for him, and so remains until this day, subject to the disposal 
of the plaintiff. 

Upon the issue thus formed, substantially, the following 
evidence was introduced : 

L. P. GRANT testified as follows: Said amount of $6,393 29 
was deposited with the defendant at its agency in Atlanta at 
the times stated. The deposits were general. That of No- 
vember 19th, 1861, consisted of one package of $1,000 00 ot 
the bank notes of the defendant, two packages of $1,000 00 
each, of notes of various banks, located mainly in Augusta 
and Savannah, five Confederate treasury notes of $100 00 
each, and $124 15 ina check. The other two deposits were 
in checks of A.C. Wyly & Company. At the time of first 
deposit the currency was mainly bank notes; at time of sec- 
ond and third deposits, mainly Confederate treasury notes. At 
said three dates the defendant had suspended specie payment. 
Witness made said deposits at the request of plaintitf’s intes- 
tate, and not as his agent. Does not know of a special no- 
tice to said intestate in reference to changing the form of these 
deposits ; thinks there was a general notice to depositors to 
that effect ; remembers such a publication in the Atlanta pa- 
pers; date not recollected. Thinks the intestate saw it, as he 
read the papers regularly ; demanded payment of the amount 
deposited from the cashier of defendant in Augusta on June 
2d, 1868; made the demand as the agent for the plaintiff. 

W. W. Crayton testified as follows: Was the manager or 
the defendant’s bank, in Atlanta, from the year 1860 to 1863, 
and a part of 1864. The amounts deposited in the name of 
Williams are in the keeping of the bank, having never been 
checked out. The first deposit was either in paper currency 
or in checks payable in such currency ; at the time the three 
deposits were made the currency in use in Atlanta was Con- 
federate treasury notes, and not redeemable in specie, nor at 
par with it. Such currency was rapidly depreciating when 
the said deposits were made ; there was no distinct and no gen- 
eral understanding at the time as to the currency in which the 
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deposits were to be paid; the deposits were payable on de- 
mand, The general understanding between the bank and its 
depositors was that the depositors were to be paid in the cur- 
rency circulating at the time the deposits were withdrawn. 
In 1862 or 1863, I notified Colonel Grant (who usually trans- 
acted Williams’ business) to withdraw Williams’ deposits ; soon 
after the Confederate government passed an act taxing Confed- 
erate treasury notes, after a certain date, thirty-three and one- 
third per cent., and before said act went into operation, I noti- 
fied all depositors, by hand-bills and publication in three daily 
(Atlanta,) papers to withdraw their deposits by April Ist, 1864, 
or about that time; the advertisements were first published 
about February 26th, 1864. I have not the papers containing 
a copy of said advertisements, but their tenor was a notification 
to all the depositors to withdraw by April 1st, 1864, and that 
all who refused would have their deposits each placed in a sep- 
arate envelope, with name written thereon, and deposited in 
the vaults of the bank, at their risk. I have no doubt, from 
the circumstances and position of Colonel Grant and of Wil- 
liams, that they were both acquainted with the advertisements. 
It was not the intention of the bank to reject the Confederate 
currency then used, but to avoid said tax. It continued to 
receive and pay out said currency until the close of the war. 

The bank book was placed in evidence, headed: “ Debtor. 
Agency Georgia Railroad and Banking Company, in account 
with Ammi Williams, Creditor,” and shows amounts and dates 
of deposits as testified to by L. P. Grant. 

Isaiah Purse, the assistant of Clayton in the management 
of defendant’s bank at Atlanta, testified substantially as did 
Clayton. Plaintiff then closed. 


FOR THE DEFENDANT. 

W. W. Crayton testified as follows: To the best of my 
recollection, said deposits were in Confederate treasury notes ; 
none in specie, or bills of spécie paying banks; said Confed- 
erate notes were then used as currency; don’t recollect that 
any of said deposits were in checks on other banks; in May 
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or June, 1862, Williams’ agent, L. P. Grant, who made all of 
said deposits as Williams’ agent, was notified by me to permit 
his bank book to be balanced, and the balance brought down 
payable in Confederate treasury notes, thus: “Deposits paya- 
ble in Confederate treasury notes.” Said agent declined to 
do this, and I then notified him, in conformity with instruc- 
tions received from the president of the bank, to withdraw 
said deposits, which he declined to do, without giving reasons ; 
if Williams had consented to withdraw, I was prepared and 
willing to return deposits in current funds, such as were re- 
ceived and paid out by the bank for all debts in their busi- 
ness, and such as were recognized as currency by the business 
community generally; I was prepared and willing to return 
said deposits in such currency from date of deposit to the sur- 
render; the reason of the general notice to the depositors to 
withdraw was on account of said tax; nineteen-twentieths of 
the depositors withdrew—one-twentieth didn’t; but few de- 
clined; I never heard Williams authorize Grant to act as his 
agent, but he (Grant) made the deposits in Williams’ name; 
when a deposit was made, the entry in the book was: “ De- 
posited, $ ” When said notice, in 1862, was given, there 
was not much difference between Confederate treasury notes 
and bank bills, as compared with gold; they had depreciated 
and were gradually depreciating; in August thereafter, they 
commenced depreciating rapidly; the reason for wishing the 
balance of the deposits entered payable in Confederate treas- 
ury notes, was because such notes had become the currency of 
the country, and it could not be told how long they would re- 
main so; as the bank received them on deposit and in payment 
of all claims against customers, whether for contracts prior to or 
since the war, without a murmur, said bank thought it only 
fair, just and equitable, that it should be placed on the same 
footing, and so the order was made, and those who were un- 
willing to comply were requested and notified to withdraw 
their deposits; Grant, who had made all the deposits, and to 
whom notice was given, gave no reason for declining. 

W. H. Hutz testified, that Grant was Williams’ son-in- 
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law, and that he was a high-toned gentleman; that so was Mr. 


Clayton. 

Barber’s tables, in 34 Georgia, 487, were considered in evi- 
dence. 

The defendant closed. 

The court then charged and refused to charge as set out in 
the motion for a new trial. 

The jury returned a verdict for plaintif? & for $5,016 30. 
The defendant moved for a new trial on the following grounds, 
to-wit : 

1st and 2d. Because the verdict was strongly against the 
weight of the evidence, was inequitable and contrary to law. 

3d. Because the verdict, even from the stand-point of the 
judge’s charge, was unfair, unjust and grossly inequitable, for 
the charge placed the cause under the operation of the ordi- 
nance of 1865, and the evidence showed that the plaintiff, 
even under that ordinance, would be entitled to but a very 
small recovery, if anything. 

4th. Because the court erred in charging the jury that the 
contract sued on was a Confederate contract, and therefore had 
to be determined by the ordinafice of the state, passed in 1865, 
and that if it was not for that ordinance, then the common 


* 


law rule and principle applicable to deposits of money would * 


apply, and the defendant would have to pay the full amount 
deposited. 

5th. Because the court erred in refusing to charge the fol- 
lowing written requests: 

Ist. “That when a deposit is made with a bank in Confed- 
erate money, or in depreciated bank notes, the depositor, in 
the absence of any agreement to the contrary, can only de- 
mand payment in like currency.” 

2d. “That if, in such a case, the depositor fails to demand 
his deposits until Confederate money has become valueless, he 
has no right to recover anything.” 

3d. “That the bank had the right to notify the depositor 
to withdraw. his deposit, and when it does so, and the depos- 
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itor refuses to withdraw it, and the currency in which it was 
payable becomes valueless, it is the loss of the depositor.” 

4th. “The common law rulé applicable to the deposit of 
money, which makes the depositor the creditor and. the bank 
the debtor, liable to pay on demand a sum identical in amount 
with the amount deposited, does not apply in cases where the 
deposit was made in Confederate notes, when it was under- 
stood and was the obvious intention of the contract that the 
payment back was to be in kind.” 

Said motion was overruled, and defendant excepted. 


W. H. Hux; Hoox & Wess, for plaintiff in error. 


Barnes & CumMIne, for defendant. 


TrippPE, Judge. 


1. The second section of the ordinance of November 8th, 
1865, provides, “that all contracts made between the first of 
June, 1861, and the first of June, 1865, whether expressed 
in writing or implied, or existing in parol and not yet execu- 
ted, shall receive an equitable construction, and either party 
in any suit for the enforcement of any such contract, may, 
upon the trial, give in evidence the consideration and the 
value thereof at any time, and the intention of the parties as 
to the particular currency in which payment was to be made, 
and the value of such currency at any time; and the verdict 
and judgment rendered shall be on principles of equity,” ete. 
Here, there was certainly a contract between the bank and 
the depositor within the dates specified in the ordinance, and 
the defendant who excepts to the judgment cannot object that 
the case was held to be within that ordinance, when, under it, 
he was allowed a deduction of more than $1,300 00. We 
see no reason why the ordinance does not apply to the rela- 
tion of a bank to its depositors, as well as to the case of any 
other creditor and debtor. It applies to “all contracts” made 
between certain periods, and this is one of them: Morse on 
Banking, 26, 27, 43; Addison on Contracts, 546, 547, and 

VoL, Lil. 34, 




















522 SUPREME COURT OF GEORGIA. 
The Georgia Railroad and Banking Company vs. Dabney. 
cases cited; 65 N. C. Rep., 13; 2 Wallace, 252. It is diffi- 
cult to see how a contrary holding would be of any benefit to 
plaintiff in error—indeed, how it would not be the loser by 


it—unless it were also held that the principle of the ordinance 
would apply and govern the case, independent of the ordi- 





nance. 

2. The court distinctly charged the jury that this case came 
within the ordinance; and it was not error, so as to be the 
ground for a new trial, that the court added, whether correctly 
or not, “that, were it not for the ordinance, then the common 
law principles applicable to depositors would control, and the 
bank would have to pay the full amount deposited.” It is 
unnecessary to inquire whether the latter clause of the charge, 
under the facts of this case, was true or not. The charge was 
that such a principle did not control the case, but the ordi- 
nance did, and the jury acted in accordance with the charge. 
As to the point that the contract was illegal, etc., that is no 
longer a question in this state, since the decision in the Geor- 
gia Railroad and Banking Company vs. Eddleman, 38 Geor- 
gia, 465, rendered in 1868. 

3. It was claimed that notice given by the bank to its de- 
positors to withdraw their deposits, else they would be sealed 
up in packages and held at the risk of the depositors, dis- 
charged the bank, on account of the subsequent total failure 
of Confederate money. It was not in proof that there was 
such a sealing up, and a special appropriation of any specific 
bills for the depositors, under this notice; nor, indeed, that 
there was any action taken by the bank at all to make the 
notice effective, as they now claim it to have been. It was 
not a tender; or if it had been a tender, it was not proved 
that the action of the bank was such as to entitle it to de- 
mand of the depositor that he shall lose his whole claim sim- 
ply because the bank had enough on hand, and finally lost 
enough, to pay its depositors. Besides, when the character of 
the deposits that were actually made by the plaintiff is looked 
to, it is by no means certain that the bank had an absolute 
right to demand of him that he should, at the pleasure of the 
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bank, receive Confederate money therefor, and that, too, at a 
time when that currency had imposed upon it, by the power 
that issued it, new and onerous conditions. This was the case 
as to the notice given in February, 1864, in connection with 
which was the further notice that the amounts due the several 
depositors who failed to withdraw would be sealed up, ete. 

4. The jury gave a verdict’ for the value of Confederate 
money, rated at what it was worth about the time the depos- 
its were made. They had the power to do this. No interest 
was allowed until some time in 1868, when the demand was 
made of the bank. Nor was the plaintiff entitled to any in- 
terest before that time. Although the verdict may be a lib- 
eral one for the plaintiff, yet when the judge who tried the 
case refuses to set it aside, and no rule of law has been vio- 
lated, we will not interfere, unless there be a strong case of 
abuse of discretion. 

Judgment affirmed. 


GREEN S. DvkE, administrator, e¢ al., plaintiffs in error, vs. 
JAMES E, RANDOLPH, executor, defendant in error. 


Where an affidavit of illegality alleged that the defendants never had any 
notice of the pendency of the suit upon which the judgment was found- 
ed until execution issued against them, a demurrer thereto should 
have been overruled. 


Illegality. Before Judge Rice. Clarke Superior Court. 
February Term, 1874. 


For the facts of this case, see the decision. 
M. L. MaRrter, for plaintiffs in error, 


Wut. J. Pixs, for defendant. 
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Warner, Chief Justice. 


This was an affidavit of illegality to an execution filed by 
the administrator of Green M. Duke, deceased. The admin- 
istrator alleged in his affidavit that the execution which had 
been levied on the property of his intestate, as he was ad- 
vised and believed, was proceeding illegally against the estate 
of his intestate, because, neither the said Green M. Duke, de- 
ceased, nor the said Samuel G. Barnett, (the other defendant 
named therein,) ever had any notice of the pendency of the 
suit upon which the judgment was founded, until execution 
issued against them. The plaintiff demurred to the defend- 
ant’s affidavit, which demurrer was sustained by the court, 
and the defendant excepted. The only question made by the 
demurrer for the judgment of the court was, whether the al- 
legations contained in the affidavit were sufficient, under the 
law, to entitle the defendant to have judgment in his favor. 
The 3671st section of the Code declares: “If the defendant 
has not been served, and does not appear, he may take advan- 
tage of the defect by affidavit of illegality ; but if he has had 
his day in court, he cannot go behind the judgment by an affi- 
davit of illegality.” Do the allegations in the defendant’s 
affidavit deny the fact that he has had his day in court, in 
contemplation of the law? If the defendant has been served 
in the manner prescribed by law, or acknowledges service, or 
if he appears and defends the suit, then he has notice of the 
pendency of the suit, in contemplation of the law, but when 
the defendant alleges that his intestate never had any notice 
of the pendency of the suit upon which the judgment was 
founded until the execution was issued against him, he nega- 
tives the fact of service, the acknowledgment of service, or of 
his appearance in court to defend the suit. If the defend- 
ant’s intestate had no notice of the pendency of the suit until 
after judgment, then he has not had his day in court, in the 
sense of the law, and that is just what the plaintiff’s demur- 
rer admits, and upon that admission the defendants were en- 
titled to the judgment of the court. The court could not, 
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legally, consider the evidence contained in the record of the 
case in deciding the demurrer to the defendant’s affidavit of 
' illegality. The evidence contained in the record would be 
admissible when the plaintiff joins issue with the defendants 
as to the truth of the allegations in the affidavit. The alle- 
gation that the defendants never had any notice of the pen- 
dency of the suit upon which the judgment was founded un- 
til execution issued against them, is much more comprehen- 
sive than the allegation that the defendants had never been 
served with any process or declaration, as was the case of 
Cobb vs. Pitman, 49 Georgia Reports, 578. If the defendant 
had no notice of the pendency of the suit before the judgment 
was rendered, he has never had his day in court in respect to 
that judgment. 
Let the judgment of the court below be reversed. 


Tuomas P. Brancu, plaintiff in error, vs. THE MECHANICS’ 
Bank oF Augusta, defendant in error. 


(This case was argued at the January term, 1874, and decision reserved.) 


1, Under the decision in Kimbro vs. The Bank of Fulton, 49 Georgia 
Reports, 419, the plea in this case was defective in not fully setting out 
the facts relied on to sustain it, and the demurrer on that ground should 
have been sustained. 

2. The other questions raised on the trial are decided in the cases of 
Dobbins vs. Sibley, and Branch vs. Baker, pronounced on at the pres- 
ent term. 


Constitutional law. Pleading. Before Judge Grpson. 
Richmond Superior Court. April Term, 1873. 


Branch brought complaint against the Mechanics’ Bank for 
$95,641 00, and twenty-five per cent. damages, besides in- 
terest, on certain of its bills, all dated and alleged to have 
been issued prior to the year 1861. The defendant pleaded 
“that the several notes or bills on which said action is founded 
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were issued and paid out during the late rebellion of the 
southern states, for the purpose of aiding and encouraging 
said rebellion, and received for that purpose by the parties to 
whom they were issued.” This plea was verified as follows: 

“Thomas P. Metcalf, president of the Mechanics’ Bank, 
being duly sworn, saith that he has reason to believe that the 
obligations or evidences of indebtedness upon which the above 
stated suit is founded, or some part thereof, have been given 
in and for the illegal purpose set forth in the foregoing plea. 
Sworn to,” ete. 

The plaintiff demurred to said plea. The demurrer was 
overruled and plaintiff excepted. 

The jury found for the defendant. Error is assigned upon 
the above ground of exception. 

















Henry W. Hivwurarp; Z. D. Harrison, for: plaintiff in 
error. 





W. T. Goutp; W. H. Hutt, for defendant. 









TrippPE, Judge. 


1. In Kimbro vs. The Bank of Fulton, 49 Georgia, 419, it 
was held that where a defendant sets up by plea that the con- 
tract is void, on the ground that it was made for the purpose 
of aiding and encouraging “the late rebellion,” it is necessary 
that the facts should be stated in such plea going to show how 
and in what way the contract was intended to give such en- 

‘couragement and aid. Under that ruling this plea is defec- 
tive, and the demurrer should have been sustained on that 
ground. 

2. The other questions made on the trial come within the 
decisions in the cases of Dobbins vs. Sibley, and Branch vs. 
Baker, pronounced at the present term, and are controlled by 
them. They need not be repeated here. 

Judgment reversed. 
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Middleton et al. vs. The State. 


Jack MIppLeTon et al., plaintiffs in error, vs. THe STATE 
oF GEorGIA, defendant in error. 


In cases of felony it is not competent for a jury to convict upon the tes- 
timony of an accomplice, unless that testimony be corroborated by 
circumstances tending to connect the defendants with the crime. The 
case of Childers vs. The State, 52 Georgia, 106, controls this case. 


Criminal law. Witness. Accomplice. Before Judge 
Scuutey. Chatham Superior Court. November Special 
Term, 1873. 


Jack Middleton and William Seabrook were placed on 
trial for the murder of John Houston. The evidence dis- 
closed the following facts: The body of deceased was found 
in the Savannah river with the appearance of having been 
in the water several days. There was a wound upon the 
head which was sufficient to produce death. It looked as if 
made by a crow-bar, or some other such instrument. The 
deceased was employed as a watchman on a lighter which lay 
off Fort Jackson. This boat contained wrecking material. 
Some of this was subsequently found in Dennis O’Connell’s 
junk shop, in the city of Savannah. It was purchased by 
O’Connell from Scott Thurman and Zeke Jackson. ‘The for- 
mer gave his name as Scott Williams. 

Here the stateintroduced Scott W., alias Thomas W. Thur- 
man, who had been indicted with the defendants for the same 
offense, a nolle prosequi having first been entered as to him. 
The witness testified as follows: On the 26th September, 
1872, Jack Middleton proposed that I ride with him in his 
boat; I consented. He, William Seabrook, Zeke Jackson 
and myself, met at Mrs. McGuire’s, on Farm street ; Middle- 
ton proposed that we all go on a riding expedition; we went, 
and found, abreast Fort Jackson, two large lighters or barges. 
We heard some one talking to Houston; we made fast to the 
pillars of the Fort ; after a while I proposed a return ; I went 
to sleep, and was awoke about half-past eleven at night by a 
steamer; I wanted to come back, but Middleton took me ovr 
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to the lighter ; after getting up, Houston said he did not like so 
many men on board that time of night ; Middleton asked him 
about selling the iron ; Houston refused to sell—went into his 
cabin and got an old sword and pistol ; Middleton said, while 
Houston was gone, “shove him overboard and let him swim to 
shore ;” I said we had better tie him, if we do anything ; it won’t 
do to harm him. Middleton said, “ you are fixing for him to 
halloo, now ;” Seabrook said, “that ain’t worth a d—n.” Jack- 
son knocked Houston down as he was passing with a crow bar; 
witness tried to keep Jackson from throwing Houston over- 
board ; Seabrook seemed also to be trying tostop it. Houston 
rose after being thrown in by Jackson, and swam to the boat ; 
Jackson and Middleton loosened his hold and drowned him. 
Then Middleton and Jackson took the iron and passed it to 
Seabrook, who stored it away. Middleton cursed and abused 
me because I would not help; from fear I kept silent; we 
came up and landed at the canal dock ; Middleton ordered all 
hands to meet there at five o’clock that morning; at eight I 
went down to the bluff, and saw them unloading a wagon; 
was present when the iron was sold; Mr. O’Connell paid 
Zeke Jackson $18 10; Jackson then divided the money with 
the party; he kept $6 00, Middleton took $5 00, Seabrook 
$3 50, and I was given $3 60. Seabrook fastened the boat; 
Middleton said he wanted no cowards; that if he could not 
buy the iron he’d have it anyhow. Went up the country to 
Effingham, to work ; after the arrest of Jackson and Middle- 
ton, I went to South Carolina; proposed to Seabrook to come 
to Savanuah ; he swore he would not. Mr. Morgan and Mr. 
Strobhar arrested me; told Mr. Morgan all about it when ar- 
rested, without any inducement offered. Seabrook broke and 
ran, but stopped and came back ; he was with me at the time 
of the arrest. No bargain was between us, so far as I know, 
when we went down the river; did not know Houston; did 
not know what the party was about until they had remained 
at the Fort; went to sleep, and woke up at half-past eleven 
at night; we left the city about five p. m.; don’t know what 
they were talking about from the time they left the city ; did 
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not go to sleep until after we got to the Fort ; when I wanted 
to go back Jackson told me I was a child; it was after this 
that I went to sleep; I did not row back; up to the time 
that Jackson struck, nothing was said about killing, except 
what Middleton said about throwing him overboard. When 
Seabrook had hold of Houston I asked him if he was pull- 
ing him away; he said, no, by-G—d, he was choking him to 
keep him from hallooing ; I made no effort to save Houston ; 
saw it was no use; we got back to the city about half-past 
two in the morning; made a confession to the magistrate; 
nothing was offered me to confess. 

BENJAMIN D, MorGan said: He had heard all that wit- 
ness, Thurman, had said on the stand; it agreed with what 
he told him in South Carolina, almost word for word ; Thur- 
man’s confession was voluntary ; I told him if he would make 
the statements made to me before a jury he would be sev erely 
punished, but that his neck would be saved. 

William Seabrook, in his statement, denied any connection 
with the murder; said it was Scott Thurman who tried to 
get him to come to Savannah from South Carolina, and swear 
against Middleton and Jackson. | 

Jack Middleton said he knew nothing about the matter, | 
except what Thurman told him. 

Thurman, (recalled,) said: Never had an opportunity of 
talking to Middleton; didn’t say a reward was offered him 
with which to employ cotnsel. 

The jury found the defendants guilty. A motion was made 
for a new trial because the verdict was not authorized by the 
testimony. The motion was overruled and defendants excep- 


ted. 






























J. V. Ryats; G. W. Owens; S, B. Apams, for plaintiffs 


in error. 













ALBERT R. Lamar, solicitor general, by R. H. CLarx, 
for the state. 
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McCay, Judge. 


There is in this record absolutely no evidence corroborating 
the accomplice, Thurman, in the sense of the law. We decid-’ 
ed, in the case of Childers vs. The State, 52 Georgia, 106, 
that the corroborating circumstances must be such as connect 
the prisoners in some way with the crime. We have, in that 
case, fully given our reasons for thus holding, and we will not 
repeat them. The conviction in the case at bar is based solely 
on the testimony of Thurman. There are circumstances go- 
ing to show he is guilty, other than what he states, but ab- 
solutely none that the prisoners are. It is plain that he and 
Jackson sold the iron at the junk shop, and, identified as that 
iron was next day by the owner of it, he knew, before any 
confession was made, that there was evidence against him. 
It was a small virtue for him to tell the tale he does after that. 
What circumstances there are in the record, other than those 
detailed by the accomplice, rather go in favor of the prison- 
ers. The junk man, as well as his employee, Monroe, both 
testify that neither of the prisoners were present when the 
iron was sold, and that Thurman and Jackson brought it to 
the shop. Itis not at allareasonable story that the head men 
in the murder and robbery should trust the plunder to the wit- 
ness and to Jackson. The fair inference from his statement, too, 
is that he meant to testify that all were present at the selling. 

We only mention these circumstances to show that, in com- 
mon reason, it ought to take pretty strong circumstances to 
corroborate such an accomplice; whereas, in the sense of the 
law, there are no circumstances of corroboration—nothing 
that in any way connects the prisoners with this crime but 
the statements of the witness. That he told the same tale 
when arrested is not only no corroboration by any matter 
connecting the prisoners with the crime, but it is illegal testi- 
mony any way. It is strange to bolster up a witness by 
proof that he has told the same story before. We know of 
no authority for such a practice. 

Judgment reversed. 
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Bass vs. Bass et al. 


PHERIBE J. Bass, executrix, plaintiff in error, vs. JAMES A. 
Bass, administrator, et al., defendants in error. 

1. When the maker of a deed files a bill to reform or cancel it and dies 
pendente lite, his will is not competent evidence for his legal represen- 
tative to support the allegations in the bill, or for any purpose which 
seeks to obtain the decree prayed for. 

2. An instrument containing all the terms and provisions of a deed, is 
not rendered testamentary by a clause that the maker and his wife 
‘fare to have the use, benefit and control, of said land for and during 
our natural lives.’’ 

3. Though discovery be waived, it is not error in the court to permit the 
answers to be sworn to, even after the case was announced ready for 
trial, especially when the jury is charged that they are read only as 
pleadings and not as evidence. 

4, A charge on an irrelevant point is not such error as to require the 
verdict to be set aside, provided the court, in connection with such 
charge, and in addition thereto, give the correct rule of law, and one 
which is, in fact, applicable to the case under the evidence. 

5. We cannot say that the verdict was so contrary to the evidence as that 
the court abused its discretion in refusing a new trial. 

Will. Evidence. Deed. Equity. Discovery. Charge 
of Court. New trial. Before Judge UNDERWoopD. Chat- 


tooga Superior Court. March Term, 1874. 


Persons Bass filed his bill against James A. Bass, as admin- 
istrator upon the estate of Joseph L. Bass, deceased, making 
the following case: 

Prior to January 11th, 1867, complainant and wife were 
aged and infirm, and incapable of supporting themselves. 
His son, Joseph L. Bass, agreed to support his parents as 
long as they should live, in consideration of complainant’s 
devising to him lot of land sixty-two, and one-half of lot 
sixty-one, in the sixth district and fourth section of Chattooga 
county. It was also agreed that said Joseph L. should pur- 
chase from complainant three acres, with the improvements 
thereon, in the same district and section, for a note on com- 
plainant for $200 00, held by said Joseph L., due January 
Ist, 1867, with a credit thereon of $2900. In accordance 
with this understanding, as he supposed, complainant signed 
the following instrument : 
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“GEORGIA—CHATTOOGA COUNTY: 


“This indenture, made the 11th day of January, 1867, be- 
tween Persons Bass, of said state and county, of the one part, 
and Joseph L. Bass, son of the said Persons Bass, of the same 
place, of the other part: Witnesseth, that the said Persons 
Bass, for and in consideration of the sum of $200 00 cash in 
hand paid, the receipt whereof is hereby acknowledged, and 
for and in consideration of the natural love and affection 
which he has and bears to his said son, hath given, granted 
and conveyed, and doth by these presents give, grant and 
convey, to the said Joseph L. Bass, his heirs and assigns, the 
following tracts or parcels of land, situate, lying and being 
in the sixth district and fourth section of said county, known 
by lot number sixty-two, and the north half of lot number 
sixty-one, and three acres of lot number eighty-four, lying on 
the west side of the main road leading from Summerville to 
Lafayette, so as to include the improvements where the gin- 
house stands, (said line to be established by the parties,) con- 
taining two hundred and forty-three acres in all, more or less. 
To have and to hold said tracts or parcels of land to him, the 
said Joseph L. Bass, his heirs and assigns, together with all 
and sigular the rights, members and appurtenances thereof, to 
the same in any manner belonging, to his and their own proper 
use, benefit and behoof, forever in fee simple. But I, the said 
Persons Bass, and my wife, Mary Bass, are to have the use, 
benefit and control of said land for and during our natural 
lives. I also give my said son, J. L. Bass, one good feather 
bed and bedding, to be his separate and distinct property, 
aside from an equal share of the remainder of my property 
at my death. 

“In testimony whereof the said Persons Bass hath here- 
unto set his hand and seal the day and year above written. 

(Signed) “PERSONS BASS, [L.s.] 
“Signed, sealed and delivered in presence of: 
“J. L. Hawkrns, 
“H. D C. Epmonpson, ¢. s. ¢.” 
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Complainant’s son, the said Joseph L., upon whom he im- 
plicitly relied in the premises, complainant being nearly blind 
and not at all on his guard in dealing with him, represented 
that the instrument aforesaid sufficiently effected the objects 
and purposes had in view. Joseph L. immediately went into 
possession of said three acres and the improvements thereon, 
but complainant remained in the possession and control of all 
the other lands named in said instrument. Joseph L. died 
in the year 1869, without having done anything for the sup- 
port and maintenance of his said parents, and this providen- 
tial act rendered it impossible for him to do anything for them 
in the future. Without the land set forth in said instrument, 
the three acres excepted, complainant and his said wife will 
not have sufficient means to support them during their lives. 
By mistake or accident in drafting the instrument aforesaid, 
it fails to carry out the intent of the parties thereto. Said 
writing expresses one consideration as applicable to all the 
land therein named, when, in fact, the note for $200 00, deliv- 
ered up by said Joseph L., was the only consideration paid, 
and that was expressly understood to have. been for the afore- 
said three acres. It was only contemplated that the title to 
said three acres should then pass. Said instrument also re- 
serves to complainant and his wife the use and benefit of all 
the land as long as they may live, while it was intended that 
said Joseph L., should go into immediate possession of said 
three acres, as he, in fact, did. Complainant is advised that 
it isa matter of grave doubt whether said instrument will 
not be construed to be a will, in its present condition, and 
therefore revocable at pleasure, and even void upon its face as 
having but two attesting witnesses. Yet it is a cloud upon 
his title, which prevents him disposing of his said property 
to advantage. Waiving discovery, complainant prays that 
said instrument may be reformed so as to speak the intention 
of the parties as heretofore indicated; that the writ of sub- 
poena may issue. 

Complainant having died pending litigation, his executrix, 
Pheribe J. Bass, was made a party in his stead. An order was 
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also passed by the chancellor making Sarah A. Bass, widow 
of Joseph L. Bass, and Addie G. Bass, his infant daughter, 
by her guardian ad litem, Samuel Hawkins, parties defend- 
dant. 

The defendant, James A. Bass, as administrator of Joseph 
L. Bass, deceased, answered, admitting, substantially, the al- 
legations of the bill. 

The defendant, Sarah A. Bass, answered, fixing the date of 
her marriage as November 12th, 1868; of the birth of her 
daughter, September 27th, 1869, and of the death of her hus- 
band, November 3d, 1869. She denied, in unequivocal terms, 
every equity set up in complainant’s bill. Samuel Hawkins, 
as guardian for Addie G. Bass, in effect, adopted the answer 
of Sarah A. Bass. 

In the course of the trial the complainant tendered in evi- 
dence the will of her testator, executed on May 28th, 1870, 
the second item of which was as follows: “I wish my prop- 
erty, which consists of lot of land known by number sixty- 
two, and the north half (or eighty acres) of lot sixty-one, in 
said county, sixth district and fourth section, to be sold by 
my executrix, at private sale, if she should think best, and 
the proceeds to be equally divided between my legal heirs.” 

This testimony was offered for the following purposes: 1st. 
To show that testator regarded the instrument made to his 
son, Joseph L. Bass, as a testamentary paper, and not a deed. 
2d. To establish testator’s desire to do equity to the only child 
of the said Joseph L., deceased. 

_ Upon objection made, the will was excluded, and complain- 
ant excepted. 

The evidence is omitted as unnecessary to an understand- 
ing of the opinion. The errors complained of will sufficiently 
appear from the motion for a new trial. ,; 

The jury found for the defendants. The complainant 
moved for a new trial upon the following grounds, to-wit: 

1st. Because the court erred in excluding the aforesaid will 
of Persons Bass. 

2d Because the court erred in holding the instrument exe- 
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cuted on January 11th, 1867, to be a deed and not testamen- 
tary. 

3d. Because the court erred in allowing the defendants, 
Sarah A. Bass, and Samuel Hawkins, guardian, after the case 
was announced ready for trial, to swear to their answers. 
(The court charged the jury that such answers were read to 
them as a part of the pleadings only, and not as evidence.) 

4th. Because the court erred in giving the following charge 
to the jury, it being irrelevant: “ If you find, from the proofs 
in the case that the instrument was made to Joseph L. Bass 
before his marriage, and that he afterwards married, and had 
a child born, the law casts the real estate upon the wife and 
child by descent. Marriage is a valuable consideration, and 
the wife and child take by descent as purchasers, and not by 
limitation, and in such a case, in order to correct an alleged 
mistake and reform the deed, the proof must be of the clearest, 
strongest and most decisive nature, and satisfactory. But if 
your minds are satisfied by clear, strong and decisive proof, 
you may correct the mistake, if any, and reform the deed, and 
make it speak the agreement according to the intention of the 
parties, in accordance with the evidence.” 

5th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and complainant excepted. 


Dunxiap Scorr; R. D. Harvey; C. A. THoRNWELL, 
for plaintiff in error. 


Wricut & Featuerston; F. A. Kirey, for defendant. 


TrRIPPE, Judge. 


1. Persons Bass, the maker of the deed, filed the bill in his 
lifetime, to cancel it. -His representative, who is made a 
party complainant, offered in evidence at the trial the will of 
Bass, for the purpose of sustaining the charges contained in 
the bill, and to obtain the decree prayed for. The court re- 
jected the will as evidence, and we think it was properly re- 















SUPREME COURT OF GEORGIA. 


Bass vs. Bass et al. 


536 








jected. Thecase of Nathan C. Munroe, executor, vs. N. C. and 

George C. Napier, decided at the present term, had precisely 
the question in it that is involved in this point, and a similar 
decision was made in that case as is rendered in this. To rule 
the contrary would be to set up that a party to a cause may, by 
his declarations, if made by a will, procure a judgment to 
which he otherwise might not be entitled. See the reasons 
given in the decision of Munroe vs. Nupiers, supra. 

2. The terms of conveyance used in the instrument sought 
to be set aside are the technical terms of adeed. The fact that 
the grantor reserved to himself and wife “the use and control 
of the land for and during our natural lives,” did not make 
the instrument testamentary: 3 Kelly, 460; 6 Georgia, 515, 
and numerous other decisions by this court. 

3. It is claimed that the court erred in permitting the de- 
fendants to swear to their answers after the parties announced 
ready—especially as discovery was waived. This could not 
have damaged the complainant when the court charged the 
jury that the answers were not evidence, and could only be 
read as pleadings. 

4. It is further complained that there was error in the 
charge of the court as to the interest which the wife and child 
of the grantee took in the land. The grantee was dead, and 
his administrator was a party. It was a matter totally irrel- 
evant to the issue as to that question, and whether the court 
was right or wrong, does not affect the case, and could not 
have controlled the finding. For the court added to the 
charge what was the correct rule of law as to the evidence 
required, whether theadministrator or the wife and child had 
been parties. The exception is on an immaterial point, and 
we cannot see how injury could result from the charge. 

5. On a review of the case we cannot say that the verdict 
was contrary to the evidence, so as to make the refusal of the 
court to grant a new trial an abuse of discretion. 

Judgment affirmed.. 
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Harrington vs, Gabby et al. 


Youne J. Harrrneton, plaintiff in error, vs. ROBERT GAB- 
BY et al., defendants in error. 


Where complaint for land in the statutory form is brought, the plaintiff 
must, by the abstract attached to his declaration and by his evidence, 
show title in himself. 


Ejectment. Pleadings. Before J. B. Esters, Esq., Judge 
pro hae vice. White Superior Court. October Adjourned 
Term, 1873. 


For the facts of this case, see the decision. 
Wier Boyp, for plaintiff in error. 


C. H. Sutton, for defendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff to recover the 
possession of a lot of land from the defendant under the statu- 
tory form. On the trial of the case the plaintiff offered in 
evidence the plat and grant from the state to Elizabeth Pearcy, 
and a deed from Boyd, administrator de bonis non of Wittick, 
to Irby, and a deed from Irby to Harrington, the plaintiff. 
There was no deed from Elizabeth Pearcy, the drawer, con- 
veying the title to the lot from her. Upon this evidence the 
court, on motion of the defendant, non-suited the plaintiff, to 
which ruling of the court the plaintiff excepted. The argu- 
ment for the plaintiff is that under the statutory form of ac- 
tion, as provided by the Code, the plaintiff is entitled to re- 
cover when he exhibits an abstract of his title and shows that 
the land has been granted by the state, in-the same manner as 
if he had alleged a demise from the grantee in the common 
law action of ejectment. The reply is that when he seeks to 
recover the possession of land under the statutory furm, the 
plaintiff must show a title to the land which he seeks to re- 
eover by an abstract thereof annexed to his declaration. The 
statute does not contemplate, when it dispenses with the com- 

Vor. 111, 85. 
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mon law form of the action of ejectment, that the plaintiff 
shall not establish his legal right to recover the land. In this 
case the plaintiff did not show any title to the land sued for, 
in himself, or in those under whom he claims, but, on the con- 
trary, his own evidence shows that the legal title to the lot of 
land is in Elizabeth Pearcy, the drawer, inasmuch as no title 
was shown to have been conveyed by her to any person. In 
our judgment, the non-suit was properly awarded by the 
court on the evidence before it. 
Let the judgment of the court below be affirmed. 


Netson Tit, plaintiff in error, vs. TALIAFERRO JONES, de- 
fendant in error. 


1. The proprietor of a toll-bridge is bound by law to keep the same in a 
safe condition, and to make all needful repairs, and he has a right to 
take up any portion of the bridge which it may be necessary to dis- 
place for the purpose of making such repairs. , 

. While such repairs are being made, and a large portion of the floor- 
ing of the bridge is taken off, and the timbers sustaining the floor are 
removed from their usual place, so as to be plainly seen by all persons, 
and the collection of toll is discontinued, the relation of the owner to 
the public as proprietor of a toll-bridge is suspended, and he is not 
liable to a passenger who attempts to cross the bridge on foot on planks 
temporarily laid down several feet apart, for the use of the workmen, 
and who is injured by falling between the planks thus placed, or 
through an opening caused by the removal of the timbers. 

. For the purpose of proving that toll was charged while the bridge was 
in that condition, it is not competent for a witness to state that he has 
an account showing a charge against him for toll of the same date the 
accident occurred. 

. When 4 party to an action intends to be a witness for himself, and the 
court directs that his witnesses be separately examined, it is the proper 
rule, unless there be special reasons to the contrary, that such party 
should first be examined in the absence of his other witnesses, in or- 
der that he may thereby be present, as is his right, during the whole 
trial of his case. 


Roads and bridges. Evidence. Witness. Practice in the 


Superior Court. Before Judge Strozer. Dougherty Supe- 
rior Court.. April Term, 1874. 
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Jones brought case against Tift for $50,000 00 damages, 
alleging that the defendant was the proprietor of a toll-bridge 
across the Flint river, at the city of Albany; that he kept it 
so negligently and carelessly that the plaintiff fell through the 
same a distance of twenty-eight feet, and was thereby dam- 
aged in the sum aforesaid. The defendant pleaded that he 
was neither negligent or careless; that at the time the plain- 
tiff was injured all crossing on the bridge was suspended for 
the purpose of making repairs; that the bridge was then torn 
up; that he was charging no toll; that the crossing being 
thus suspended, and no toll being charged, the bridge was 
not at that time a toll bridge; that the plaintiff was injured 
by his own fault. 

The evidence made, in brief, this case: The bridge, at the 
time of the accident, was not in a condition to be crossed. A 
large portion of the flooring had been taken off, and the tim- 
bers sustaining the same removed from their usual place. 
This dangerous condition was patent. The collection of toll 
was suspended. Planks, several feet apart, were laid down 
for the use of the workmen. The plaintiff was drinking; 
there was some evidence to show that he was drunk. He 
crossed the larger portion of the bridge in safety, but upon 
entering into conversation of an unpleasant nature with de- 
fendant on the other side, seemed to become disconcerted, and 
fell through. He was urged not to cross. ‘The defendant 
was present at the time, superintending the repairs. 

The jury found for the plaintiff $7,500 00. The defend- 
ant moved for a new trial upon the following among other 
grounds : 

Ist. Because the court erred in substituting the word “ pro- 
hibit” for “forbid,” and in adding, “provided he did not 
cross by permission of defendant or his agents,” to the follow- 
ing request: “If the defendant’s bridge was out of repair, it 
was his duty to repair it, and he had the right to tear up so 
much thereof as was necessary to repair it, and to forbid per- 
sons from crossing the same, or to refuse to take toll for the 
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crossing at the time the bridge was torn up, then the plaintiff 
is not entitled to recover.” — 

2d. Because the court erred in allowing the witness, Frank 
Tharp, to testify, for the purpose of showing that the defend- 
ant had charged toll on the day of the injury, that the bridge- 
keeper had presented him with an account embracing such 
items, which he had paid, and which he now had receipted ; 
that said account was in his trunk. 

3d. Because the court erred in refusing, when the defend- 
ant moved to have the plaintiff’s witnesses separated, to cause 
the plaintiff to be first examined out of the hearing of his 
witnesses, and before he had heard their testimony. 

4th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and the defendant excepted. 


Por, Hatt & Lorron; D. H. Pore, for plaintiff in error. 


Wrient & WARREN; H. Moraan, by R. H. Ciarg, for 
defendant. 


TriPPEe, Judge. 


1. This case may be reduced to a very narrow compass, 
without going into all the learning growing out of the law as 
to the general obligations of the proprietor of a toll-bridge, 
whilst it is used as such, to the public or to passengers. It is 
unquestionably true that it is the duty of such a proprietor 
to keep his bridge in a safe condition. For a failure so to do, 
he would be responsible for any damage resulting therefrom 
to a passenger. To secure this condition of the bridge, re- 
pairs are necessary. To make tliese repairs, he has the right 
to take up any portion of the bridge which is required to 
be removed, in order to discharge his duty. As to the obli- 
gations imposed by law upon the owner of toll-bridges, see 
Code, section 670, paragraph 5, and section 690. There is no 
complaint made in this case that the defendant took up more 
of his bridge than was necessary to make the needed repairs. 

2. If, then, the proprietor, in the discharge of this duty, so 
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far takes up the flooring of the bridge, and removes the tim- 
bers supporting the floor so as to be plainly seen by all per- 
sons, and the fact is patent to any observer that the bridge is 
necessarily in a condition not fit to be crossed, and the collec- 
tion of toll is discontinued, then the relation of the proprietor 
to the public, as the keeper of a toll-bridge, is suspended, and 
continues suspended for such time as may be needed to put 
the bridge in a safe condition. If, whilst the bridge is in this 
situation, a passenger attempts to cross the bridge on planks 
temporarily laid down, several feet apart, for the use of the 
workmen, and is injured by falling between the planks thus 
placed, or through an opening caused by the removal of the 
timbers, he is not entitled to recover damages therefor against 
the owner as a negligent proprietor of a toll-bridge. The 
parties are remitted to their rights, as they result from those 
relations which exist between individuals. It would bea legal 
mockery to require the proprietor to repair his bridge, and by 
this, as a matter of course, giving him the power to do what- 
ever is necessary to accomplish the repairs, even if it be the 
removing of one-half his bridge, and at the same time hold 
him bound under all the strict rules governing the case of a 
bridge whilst in active use. The defendant was not respon- 
sible for the use of the planks temporarily laid down for one 
purpose, because the plaintiff sought to use them for another 
for which they were not designed: Sh. & R. on Neg., sec. 
500; and see 42 Maine R., 248, on this point. If one were 
building a bridge for the public or for himself, it would hard- 
ly be held that he was responsible to any one who might will- 
fully, or even by the owner’s consent attempt to cross on a 
beam or sill, which had been laid down, and be thereby in- 
jured, and when all the hazard was patent, and there were no 
concealed dangers which it was the builder’s duty to disclose. 
3. The question as to the collection of toll by the defend- 
ant whilst the bridge was in the condition described, was an 
important one, and the testimony somewhat conflicting. To 
prove that the défendant had charged toll, a witness stated, 
that he had an account in his trunk which was presented by 
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the bridge-keeper, showing a charge for toll on the day of the 
accident. This evidence was objected to by the defendant 
and the testimony admitted. Even if the account, if pro- 
duced, would itself be sufficient to establish such a fact, still 
we think that the writing should have been offered. The 
existence or truth of a fact cannot be established by merely 
stating that it is in writing. It is now declared by statute 
that the best evidence of the fact sought to be proved must 
be produced, unless its absence is satisfactorily accounted for : 
Code, sec. 3760. 

4. Section 3863 of the Code provides that, “in all cases, 
either party has the right to have the witnesses of the other 
party examined out of the hearing of each other. The court 
will take proper care to effect this object as far as practicable 
and convenient, but any mere irregularity shall not exclude 
the witness.” Where the court, under this provision of the 
law, directs a separate examination of the witnesses, and the- 
party intends to be a witness for himself, it would be a proper 
rule that such party should be first examined, unless there be 
reasons to the contrary, in the absence of his other witnesses. 
This would preserve his right to be present in the court du- 
ring the whole trial of his case. There are cases, doubtless, 
in which the examination of the party would not be first 
ordered. His testimony might be with reference to some 
point, or of such a character that it would not be fairly intel- 
ligible to the jury unless other evidence with which it was 
connected had been heard. The particular circumstances of 
each case must control it, under the discretion of the court; 
and the words, “the court will take proper care to effect this 
object, as far as practicable and convenient,” invests the court 
with extensive discretion in the matter. That discretion 
should not be interfered with unless clearly abused, and the 
courts will doubtless take care that the party proposing to be 
a witness shall not willfully disregard the rule, nor the other 
party improperly disable him in the exercise of every right 
the law gives him. 

Judgment reversed. 
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Doster vs. Brown and Warner. 


W. T. Doster, plaintiff in error, vs. J. ConkLIN Brown, 
defendant in error. 


W. T. Doster, plaintiff in error, vs. J. B. Y. WARNER, de- 
fendant in error. 


1. When a jury brought in a verdict ‘‘ for the plaintiff,’’ it was not error 
in the judge to ask them how much they intended to find, and on the 
foreman stating the amount (which was the amount claimed) to direct 
the verdict to be so amended and then read and received as the verdict. 

2. When a defendant had pleaded the general issue, as well as a set-off, 
a general verdict of the jury ‘‘ for the defendant’’ is not improper. 

8. The verdicts in thesé cases are not contrary to evidence. 


Practice in the Superior Court. Verdict. Pleadings. Set- 
off. New trial. Before Judge BARTLETT. Greene Superior 
Court. March Term, 1874. 


The two cases above stated were tried together in the su- 
perior court. In the first, the jury found a verdict “for the 
plaintiff.” The court instructed them to return to their room 


and to find a definite sum. The foreman stated that they in- 
tended to find the amount claimed, to-wit: $58 79. The 
court inquired if they meant that by their verdict. The jury 
assented. The court then instructed plaintiff’s counsel to in- 
sert that amount in the presence of the defendant’s counsel 
and of the jury. To which defendant excepted. 

In the second case, the defendant pleaded the general issue 
and set-off. The jury found for the defendant. Whereupon 
W. T. Doster, the defendant in the first case and the plaintiff 
in the second, moved for a new trial in the first case, because 
of alleged error in the court in directing said verdict to be 
amended ; in the second, because said verdict expressed no 
amount; and in both cases, because the verdicts were con- 
trary to the law and the evidence. There was testimony to 
sustain the verdicts. The motions were overruled, and mov- 
ant excepted. 


E. C. KInNEBREW, for plaintiff in error. 





544. SUPREME COURT OF GEORGIA. 


Phillips vs. Bowdoin. 


P. B. Rosryson; W. H. Brancu; M. W. Lewis & Son, 
for defendants. 


McCay, Judge. 


1, 2. We see no objection to the course pursued by the 
judge in correcting the verdict. In effect, it was the same 
thing as though the amount was written by the foreman’s own 
hand. It was done in the presence of the jury and by their 
direction. We have all of us seen the same thing done often, 
and have never heard it objected to before. The verdict in 
the other case was for the defendant, and needed no cor- 
rection. It was found that nothing was due from the defendant 
to the plaintiff, according to evidence under the pleadings. 

3. Nor do we think the verdict contrary to the evidence. 
There is the positive proof of the plaintiff on one side and 
really no very definite proof on the other. That there is not 
so much lumber in the house is not conclusive, as it might 
have been stolen. Again, it seems difficult to understand 
how the expert could tell the quality of any of the lumber, 
such as the sleepers, joists, scantling, etc., as they could not 
be got at to inspect, and he would have to depend on others 
for the size and number. We suspect the jury did not have 
as high an opinion of his skill as a calculator as he has him- 
self. 

Let the judgment of the court below be affirmed. 


Witi1am R. Patiurps, plaintiff in error, vs. Saran W. 
BowDo1n, administratrix, defendent in error. 


1. A judgment against a party who goes into bankruptcy may be enforced 
against property on which it has a lien and which was sold by the de- 
fendant before the filing of his application to be adjudged a bankrupt. 

2. If the judgment creditor levy his execution on such property, which is 
claimed by the purchaser, and pending the claim the creditor proves 
his debt in the bankrupt court, but before there is any dividend of the 
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bankrupt’s assets, obtains leave of the court to withdraw his proof and 
claim for the purpose of prosecuting his levy in the state court, such 
proof and withdrawal of his debt do not constitute a bar to the asser- 
tion of his rights under the levy, unless it appear that the judgment 
had a priority of lien on the bankrapt’s assets. And this is true, al- 
though the defendant in the judgment has received his discharge in the 
bankrupt court. 

8. The fact that the register in bankruptey, after the withdrawal of such 
proof and claim, allowed to the attorneys of the creditor a fee or com- 
pensation for bringing certain of the assets of the bankrupt into the 
bankrupt court, does not affect the rights of the creditor in the claim 
case. 

4, Upon the trial of the claim case the creditor has the right to put in 
evidence an exemplification from the bankrupt court, showing his ap- 
plication to withdraw his claim and the proof thereof, and the order 
granting the same. 


Bankrupt. Judgment. Attorneys. Evidence. Before 


Judge Hatt. Spalding Superior Court. February Term, 
1874. 


Phillips held an execution against Edward G. Foster for 
$3,189 25 principal, $792 83 interest, and $13 75 costs, based 


on a judgment rendered in Spalding superior court on May 
18th, 1864. This judgment was had upon appeal from a 
verdict obtained in 1862 in favor of plaintiff. On October 
21st, 1867, the execution founded on said judgment was levied 
on certain personalty, on a livery stable and a house and lot, 
in the city of Griffin. On December 3d, 1867, a claim to the 
house and lot was filed by Sarah W. Bowdoin, as administra- 
trix of her deceased husband. On the 9th of the same month 
notice was served on the sheriff that Foster had been adjudged 
a bankrupt. | 

Upon the trial of the issue thus formed, the following facts 
appeared: Foster was adjudged a bankrupt on application 
filed on October 25th, 1867. Phillips proved his claim in 
the usual form, A. W. Hammond & Son being his attorneys. 
On June 3d, 1869, said attorneys were allowed by the regis- 
ter $18 96 as fee for bringing certain assets of the bankrupt 
into court. Foster was discharged on March 9th, 1869. The 
husband of claimant purchased the property in 1864, and sub- 
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sequently died. Claimant has been in possession as admin- 
istrator ever since. 

Upon this statement of facts Phillips tendered in evidence 
his petition to the district court of the United States to allow 
the withdrawal of his proof of claim in order that he might 
proceed in the state courts to condemn property sold by Foster 
after the rendition of plaintiff’s judgment, but before he be- 
came a bankrupt; also, the order of court allowing such action, 
dated October 10th, 1868. Upon objection made, this testi- 
mony was excluded and plaintiff excepted. 

It also appeared from the testimony that prior to the bank- 
ruptcy of Foster, Phillips had sold to him a livery stable in 
Griffin, giving him a bond conditioned to make titles on pay- 
ment of the purchase money ; that no payment had been made 
thereon ; that on January 10th, 1868, Foster’s assignee trans- 
ferred said stable to Phillips in consideration of his entering 
a credit of $2,000 00 on his execution; that his claim was 
proven for the balance due thereon. Why this credit was 
entered on the execution does not appear. The return of 
the property upon which nothing had been paid, seems to 
have been merely a rescission of the contract of sale. 

The court, amongst other things, charged the jury, “ that 
if they believed Foster was declared a bankrupt, and Phillips, 
after receiving property transferred to him by the assignee of 
Foster, on which he had a special lien, went into the bank- 
rupt court and proved for the balance due on his execution, 
for the purpose of collecting the same out of the assets in said 
court, and Foster was discharged by the said bankrupt court 
from all of his debts provable in bankruptcy, then such proof 
of the debt and discharge of Foster operated as a discharge of 
plaintiff’s judgment lien, and, if you so believe, you should 
find the property not subject.” 

To this charge plaintiff excepted 

The jury found the property not subject. Error is assigned 
upon each of the above grounds of exception. 


A. W. Hammonp & Son; Beck & Beexs, for plaintiff in 
error. 
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Doyat & Nunnatiy; J. D. Stewart, for defendant. 
TRIPPE, Judge. 


1. The principle was held in Jones vs. Lellyet & Smith, 39 
Georgia, 64, that a judgment against one who goes into bank- 
ruptey may be enforced against property on which it has a 
lien, and which was sold by the defendant before the filing of 
his petition to be adjudged a bankrupt. 

2. But the objection to the enforcement of the judgment in 
this case is, that the creditor, having proved his claim in the 
bankrupt court, cannot now assert his lien against this prop- 
erty. How the case would have stood, had the creditor not 
withdrawn his claim and the proof thereof from the bank- 
rupt court, we do not determine. He did withdraw it by a 
special order of that court. It does not appear that his judg- 
ment had a lien over other creditors on any of the assets of 
the bankrupt in the hands of the assignee. It is true that he 
canceled, with the assignee, a contract of sale made with the _ 
bankrupt for a livery stable. But only a bond for titles had 
been given and no purchase money paid. It is also true that 
a credit for this purchase money was placed on plaintiff’s exe- 
cution. Why this was done does not appear. It does not 
seem, from the record, that the purchase money for the livery 
stable had any connection with the debt on which the judg- 
ment against the defendant in execution was founded. The 
plaintiff, therefore, as the holder of the title to the livery stable, 
and thus having a lien on it for the purchase money, under 
an arrangement with the assignee, took back the stable for the 
purchase money debt. Neither the record shows, nor could 
counsel in the argument explain, why a credit for the purchase 
money was put on the fi. fa. The bankrupt court had power . 
to pass the orders allowing the withdrawal of plaintiff’s claim 
and the proofs, and under these facts, and the reasons shown 
why the bankrupt court granted the orders, we do not think 
his right to proceed against this property was lost : Bump on 
Bank., 434; 3 Bank Reg., 85. 
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3. After the bankrupt court had granted the orders of with- 
drawal, compensation to the amount of $18 96 was allowed by 
the register to the attorneys for plaintiff, for bringing certain 
assets of the bankrupt into his hands. This was about ten 
months after the plaintiff’s case was out of thatcourt. Whether 
this action of the register was legal or not, it cannot affect the 
right of plaintiff as to the lien on the property levied on. The 
sum so allowed is credited on the fi. fa., and to that extent less- 
ens the amount of the debt sought to be enforced against the 
land claimed by defendant in error. 

4. From this it necessarily follows that when it had been 
put in proof by the claimant that plaintiff had proved his 
debt in the bankrupt court, the plaintiff had the right to in- 
troduce in evidence an exemplification of the records of that 
court, showing the proceedings and judgments granting the 
orders allowing the withdrawal, and there was error in the 
court’s refusing him this right. 

Judgment reversed. 


Coss & Duncan et al., plaintiffs in error, vs. WALTER 
Dortcu, defendant in error. 


1, In a suit on a bond where the breach is alleged with sufficient cer- 
tainty to form an issue, the declaration is not demurrable. 

2. An award of arbitrators reduced to writing in plain, unambiguous 
terms, in the absence of fraud or mistake, cannot afterwards be shown 
by the arbitrators themselves, or by other parol evidence, to mean 
other than what is expressed upon its face. 


Pleadings. Bond. Award. Evidence. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. November Term, 1873. 


Dortch brought debt against Cobb & Duncan, as principals, 
and James M. Leonard, as security, on a bond dated October 
26th, 1871, in the sum of $2,000 00, conditioned as follows : 

“The condition of this bond is such, that whereas differ- 
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ences have arisen between said Cobb & Duncan of the one 
part, and Walter Dortch of the other part, in regard to mill 
damages set forth in an agreement heretofore signed by the 
parties above named, and bearing even date with this instru- 
ment, and having agreed to submit the sameto A. W. Redding, 
Thomas J. Watt, and 8S. J. Jenkings, as umpire, if needed. 
Now, if the said Cobb & Duncan shall, on their part, do and 
perform the award which the said arbitrators may make un- 
der their hands and seals, within thirty days after the date of 
the award, then this bond to be void, else of full force and 
effect.” . 

The plaintiff assigned the breach of said condition thus: 
“That the said Cobb & Duncan did not, on their part, do 
and perform the award which the said arbitrators did make 
under their hands and seals, within thirty days from the date 
of the award, or at any other time, but the same to do have 
wholly failed, because plaintiff avers that said arbitrators, to- 
wit: A. W. Redding, Thomas J. Watt and 8. J. Jenkins, on 
. October 26th, 1871, under their hands and seals, did award 
and decide as follows : 


“WaLtTer DortcH vs. DUNCAN & CoBB. 


“The referees, chosen to arbitrate the matters in dispute 
between said parties have made the following award: That 
the claimant, Walter Dortch, is entitled to $400 00, with the 
present height of the dam, but if the said Dortch will agree 
to the raising of the dam eighteen inches, then the said Dun- 
can & Cobb shall pay the said Dortch $600 00. 

“ And plaintiff alleges that. said Duncan & Cobb did not 
choose to raise said dam, and that said Duncan & Cobb have 
failed and refused to pay your petitioner said sum of $400 00 
within thirty days from the making of said award, or any 
part thereof, and wholly refuse to pay the same,” ete. 


The defendants demurred to the declaration upon the ground 
that no sufficient breach was alleged. The demurrer was over- 
ruled, and defendants excepted. ° 
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For the remaining facts, see the decision. 
Ingram & CRAWFORD, for plaintiffs in error. 
M. H. BLanpForp ; JosEPH F. Pou, for defendant. 


WaRNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants on a bond to abide the award of arbitrators inacer- - 
tain matter of controversy submitted to arbitration. The 
declaration set forth the bond, the award, and alleged as a 
breach of the bond, the non-performance of the award made 
by the arbitrators. The defendants demurred to the plain- 
tiff’s declaration on the ground that there was no sufficient 
breach of the bond alleged, which demurrer was overruled by 
the court, and the defendants excepted. The plaintiff then 
offered in evidence the arbitration bond, the submission of the 
parties of the subject matter of arbitration, and the award, 
which submission and award is as follows: 


“ Whereas, certain disputes exist between the said parties, 
arising by reason of a mill-dam, being built by Cobb & Dun- 
can, backing water upon the lands of Walter Dortch, as al- 
leged by him, and for the purpose of satisfactorily adjusting 
such differences, it is agreed by the said parties that the mat- 
ters in dispute between them be submitted to A. W. Redding, 
of Harris county, and Thomas J. Watt, of Muscogee county, 
and S. J. Jenkins, of Muscogee county, as umpire, if needed.” 

Said agreement dated October 16th, 1871, and the same day 
agreed upon for the arbitrators to meet, said agreement also 
making the usual provisions for the introduction of testimony 
in relation to the back-water and damages to the land of the 
said Dortch; the matters submitted to the arbitrators being 
the present and prospective damages sustained, and to be sus- 
tained, by the said Dortch by reason of the dam and back- 
water, said agreement providing also for the rendition of the 
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award and the giving of thirty days’ notice, and demanding 
compliance before any suit on said bond. 
(Signed) “Water Dortcu, [L.8.] 
“Cops & Duncan, [L.8.]” 


The referees chosen to arbitrate the matters in dispute be- 
tween the parties, made the following award : 


“That the said Walter Dortch is entitled to $400 00 dam- 
ages, with the present height of the dam; but if the said 
Dortch will agree to the raising of the dam eighteen inches, 
then the said Duncan & Cobb shall pay the said Dortch $600 00. 

“ Witness our hands, October 16th, 1871. 

“A, W. Reppine, [L1.8.] 
“Tuomas J. WarTrT, [L.8.] 
“S. J. JENKINS, ~—[.8.]” 


Plaintiff also read in evidence written notice of the award 
and demand for payment, December 19th, 1871. All of which 
was admitted on the trial by defendants. And, thereupon, 
plaintiffs closed their case. 

The defendants then offered to read in evidence the testi- 
mony of S. J. Jenkins: “That he was one of the arbitrators in 
said case; that the award, as set forth by the plaintiff, was not 
the whole award ; that when said award was written out and 
announced to the parties, it was announced, also, that if Cobb 
& Duncan should lower their dam, that is, abate the nuisance, 
then, that being done, it would avoid the award of $400 00, 
and should be in full satisfaction of the same; that the reason 
the arbitrators did not write out the same in the first instance, 
was that the arbitrators all agreed among themselves, that the 
lowering of the dam would avoid all damages, and the arbi- 
trators believed and announced that the law would imply 
that as a necessary consequence ; that the paper purporting to 
be an award, dated the 16th of November, 1871, was signed 
by authority of witness, and was signed by the other arbitra- 
tors ; that said paper contained the only true and full award 
made by the arbitrators ; that he did not sign the original wri- 
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ting as the full award ; and that he would not have signed 
the same but for the agreement that the abatement of the nui- 
sance, or lowering the dam, would avoid the payment of the 
$400 00.” To the reading of which testimony plaintiff ob- 
jected. The court sustained the objection, and defendants 
excepted. 

The defendants offered to prove by Isham Brooks as fol- 
lows: That he was present when the original award was made 
and published ; that at the time the arbitrators announced 
verbally that if Cobb & Duncan would lower their dam that 
would avoid the payment of the award of $400 00; and the 
arbitrators said it was not necessary to put that in writing, as 
the law would imply that as a necessary consequence.” To 
which testimony plaintiff objected. The court sustained the 
objection and the defendants excepted, and, thereupon, said 
Cobb & Duncan were both introduced and sworn, and each 
of them proposed to prove as follows: “That they were pres- 
ent when the arbitrators were about to make the award ; that, 
whilst the same was being reduced to writing by one of them, 
the others announced verbally what the award was, to be, 
to-wit: that Dortch was to receive $400 00, if they retained 
their dam as it was, but if they lowered it, so as not to over- 
flow Dortch’s lands, or to abate the nuisance, that would avoid 
the payment of the $400 00; and when the award was read 
out and that provision was not in it, the question was asked 
the arbitrators why that was not putin writing, and they replied 
that the law would imply that as a necessary consequence; and 
that some short time after the said arbitration, they did 
lower their dam so as never to overflow the lands of said 
Dortch.” To which testimony plaintiff objected. The court 
sustained the objection and defendants excepted, and the same 
facts proposed to be proven by the said Cobb & Duncan, the 
defendants proposed to prove by Asa Lynch and George B. . 
Heard, witnesses then in court. Plaintiff objected, and the 
court sustained the objection; to which decision defendants 
excepted, and thereupon the defendants produced a paper wri- 
ting purporting to be an award by the arbitrators, A. W. Red- 
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ding, Thomas J. Watt and 8. J. Jenkins, dated November 16th, 
1871, and having proven that the same was signed by the ar- 


bitrators, defendants proposed to read the same in evidence, 
which paper writing was as follows: 





“GEORGIA—MUSCOGEE COUNTY: 


“The undersigned, arbitrators of a matter referred to them 
by Mr. Dortch on the one part, and Cobb & Duncan on the 
other part, touching the water privileges on the land of said 
Dortch, give the following as their recollection of the words 
used in expressing their award: That said Dortch receive 
$400 00 damages, and the said Cobb & Duncan to hold their 
water to where it now is held this day; or, if the consent of 
Dortch can be obtained, they give him $600 00 and raise their 
dam eighteen inches higher than it now is, this 16th October, 
1871. The arbitrators agreed among. themselves that if the 
said Cobb & Duncan choose, they must abate the nuisance to 
avoid the above award. This was not written to our rendi- 
tion in the award, for they agreed that the law would imply 
that as‘a necessary consequence. This 26th day of Novem- 
ber, 1871. 

“A. W. REDDING, 

“Tuomas J. WATT, 

“S. S. JENKINS, 
“Arbitrators.” 


To the reading of which paper in evidence the plaintiff ob- 
jected. ‘The court sustained the objection, to which decision 
defendants excepted; thereupon, defendants closed their case. 
The court charged the jury, and they returned a verdict for 
plaintiff for $400 00, with interest and costs of suit. 

1. We find no error in overruling the demurrer to the 
plaintiff’s declaration. The breach of the bond was alleged 
with sufficient certainty to form an issue between the parties 
at the trial. 

2. The main question presented by the record and bill of 
exceptions for our judgment is, whether an award of arbitra- 

VoL. Lu. 36. 
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tors, reduced to writing in plain, unambiguous terms, can 
afterwards be shown by the arbitrators themselves, or by 
other parol evidence, that the award does not mean what it 
clearly purports to mean on the face of it, but was intended 
to mean something else not expressed in the award. If that 
can be done, in the absence of fraud or mistake, then the 
award of arbitrators is of but little value; it would settle 
nothing in relation to the subject matter of their award; be- 
sides, it is as much against public policy to allow arbitrators 
to impeach their own award after it has been made, reduced 
to writing, and delivered to the parties making the submis- 
sion, as it would be to allow jurors to impeach their own ver- 
dict after it had been made and delivered to the court. The 
question submitted to the arbitrators was as to the present and 
prospective damage which the plaintiff had and would sus- 
tain by the erection of the defendants’ dam, and the back- 
water caused thereby on his land. The arbitrators, after hear- 
ing the evidence, decided and awarded that the plaintiff was 
entitled to the sum of $400 00 as damages, with the present 
height of the dam, but if the plaintiff would agree for the 
defendants to-raise their dam eighteen inches, then the de- 
fendants should pay him $600 00. There was some criticism 
upon the words in the submission “ of a mill-dam being built,” 
as these words, it was insisted, indicate that the dam was not 
actually built, but in the process of being erected. We think 
it is quite manifest, from the submission and the award, that 
the dam was already built, for the award states that the plain- 
tiff is entitled to $400 00 damages, with the present height of 
the dam, but if the plaintiff will agree to the raising of the 
dam eighteen inches, then the defendants should pay $600 00. 
If the dam had not been built, the arbitrators could not have 
known its present height, and they would not have said any- 
thing about raising of the dam eighteen inches. The plain, 
common sense meaning of the award is, that the defendants 
were to pay the plaintiff $400 00 for the damage sustained 
by him by backing water on his land in consequence of the 
present height of their dam, and such is the fair legal inter- 
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pretation of the award. The legal effect of the award is to 
give to the defendants an easement on the plaintiff’s land to 
back water thereon with their dam at its present height, on 
payment to him therefor the sum of $400 00. If the arbi- 
trators had only awarded the plaintiff $10 00 damage, he 
would have been bound by the award, and why should not 
the defendants be bound by it? In our judgment, all the 
evidence which was offered by the defendants and ruled out 
by the court, as stated in the bill of exceptions, was properly 
ruled out. ' 
Let the judgment of the court below be affirmed. 


WiiuraM Hayes et al., plaintiffs in error, vs. Joun H. Lit- 
TLE, administrator, defendant in error. 


Suit was brought in the county court of Franklin county, to the July term, 
1867, against a principal and two sureties, on a promissory note. At 
the January term, 1868, no defense being filed, a verdict was taken, 
but no judgment entered. At the April term, 1874, of Franklin su- 
perior court, the defendants were called upon by a rule nisi to show 
cause why judgment should not be signed upon said verdict nunc pro 
tunc. The defendants, in response thereto, set up several grounds, 
and amongst others, the sureties objected that from plaintiff’s laches 
and refusal to sign a judgment, their risk and liability had been there- 
by increased, their principal having become insolvent, and any right 
of lien against his property lost. On demurrer, the court overruled 
the defendant’s objections : 

Held, that whilst the court was right in sustaining the demurrer as to the 

_ principal debtor, there was error in its judgment so far as it concerns 
the sureties. 


Judgments. Principal and security. Before Judge Rice. 
Franklin Superior Court. April Term, 1874. 


This case is reported in the above head-note. 


Speer & Tuomas, for plaintiffs in error. 


8. P. Tuurmonp, by J. F. Langston, for defendant. 
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TrIPPE, Judge. 


There was no error in the judgment of the court sustaining 
the demurrer as to the principal defendant. As to the sure- 
ties the case comes within the principle asserted in Toomer vs. 
Dickerson, 37 Georyia, 428. In that case it was held that 
the failure of the creditor to record in this state a mortgage 
given by the principal debtor, as by the law it was specially 
necessary he should do to preserve his lien, it being a mort- 
gage executed in South Carolina on property subsequently re- 
moved to Georgia, discharged the security. The Code says, 
section 2154, “any act of the creditor, either before or after 
judgment against the principal, which injures the surety or in- 
creases his risk, or exposes him to greater liability, will dis- 
charge him,” ete. Was not the failure or refusal of the plain- 
tiff to enter judgment whereby a lien would have been crea- 
ted on all the property of the principal, as great an omission 
of duty required by law, or an act coming as fully within the 
purview of the Code, as the failure of the creditor to record 
his mortgage. Nobody but the plaintiff could enter the judg- 
ment. As long as the case stood on the docket, either party 
had the right to demand a trial and disposition of it at and 
after the second term of the court. The sureties could have 
forced a dismissal of the suit, or compelled the plaintiff to 
have taken a verdict. Up to that point the court had full 
control over the case, and would have exercised its power on 
motion of the defendants, as well as of the plaintiff. If the 
defendants had permitted it to so remain on the docket, with- 
out moving in it, they could not complain of plaintiff’s in- 
action—for “negligence to prosecute with vigor liis legal 
remedies, unless for a consideration, does not release the sure- 
ty :” Code, section 2154. But when a verdict was taken the 
court had no authority to compel the plaintiff to sign judg- 
ment. He had four days after the adjournment of the court 
in which to do this. Neither the court or the defendants 
could interfere. It was a duty cast by law on the plaintiff 
to enter up judgment. And when he fails, as did this plain- 
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tiff, and six years afterwards, when the*principal debtor has 
become insolvent, and all right of lien on his property lost by 
the creditor’s default, the sureties have the right to set up 
these facts as a ground for discharge. 

Judgment reversed. 





THE BRUNSWICK AND ALBANY RaILRoAD Company et al., 
plaintiffs in error, vs. D. M. Huaues, defendant in error. 


1. Under the charter of the Brunswick and Florida Railroad, the direc- 
tors were authorized to make all contracts binding on the company. 
By an act amending the charter, passed in 1838, it was enacted that 
‘*Tt shall be lawful for the board of directors to direct the president 
and secretary to issue bonds of said company, which shall be binding 
on the property of said company, and on such other property belong- 
ing to the stockholders as they may pledge to said company, by mor- 
tgage, to meet their own engagements or the engagements of the com- 
pany:”’ 

Held, that bonds issued by the company under such amended charter, 
without the execution of any mortgage to secure them, do not, ipso 
facto, become a lien upon the property of the corporation, so as to be 
superior, or even equal, in dignity to other bonds issued, under same 
authority, which are secured by a deed of trust, to certain trustees, in 
the nature of a mortgage. 

2. Where arailroad company, with authority to issue bonds which should 
be binding upon its property, issued the same, and to secure them ex- 
ecuted a deed of trust to certain trustees, with authority to the trus- 
tee, sona breach of the condition, to take possession and sell at public 
auction, as provided by law, the trustees may, when the conditions are 
broken as provided in the deed, take possession and sell without fore- 
closure before the courts, and if they proceed to sell by advertisement 
and sale, as is provided by law, in the case of mortgage executions, 
the sale will divest the title of the company. 

3. Under the facts of this case, as they appear of record, the defendant 
in error was not entitled to any part of the proceeds of the sale of the 
railroad in the hands of the appointees of the court. 


Corporations. Railroads. Liens. Mortgage. Trusts. 
Before Judge Scutey. Glynn county. Atchambers. De- 
cember 15th, 1873. 


Reported in the opinion. 
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? . 
O. A. Locurane; A. O. Bacon; T. J. Srumons, for 
plaintiffs in error. 


Jackson, Lawton & BasInGeER, for defendant. 


McCay, Judge. 


The parties to the record stand towards the fund in court, 
briefly, as follows: In January, 1856, the Brunswick and 
Florida Railroad issued the bonds of the defendant. Suit 
was brought on these bonds in 1868, and judgment had in 
1871 against the Brunswick and Albany Railroad, the name 
having been changed in 1866, though this is not the company 
chartered by the act of 1869. In February, 1859, the com- 
pany issued bonds to other parties. Both sets of bonds were 
issued under the act of December 27, 1838. To secure these 
latter bonds, the company made a deed of trust in the usual 
form, with a power to the trustees, on failure to pay and on 
notice, to take possession and sell “as provided by law.” In 
1868, failure having occurred, the trustees, by an attorney in 
fact, took possession, and after advertisement in a newspaper 
in Brunswick, (the locality of the principal office,) for the 
time prescribed by law for mortgage sale, sold the road and 
its franchises, at the usual place of public sales for Glynn 
county, during the usual hours, to the highest bidder. The pur- 
chasers procured a new charter, February 22d, 1869, reciting 
the fact of the mortgage, sale, purchase, etc., and giving them 
all the rights and franchises of the old company. The new 
company then proceeded to rebuild the road; none of it was 
in running order; only sixty-five miles graded, and that was 
without cross-ties or iron, and had laid thus eight or nine 
years. The new company issued the bonds to the plaintiff, 
securing them by a deed of trust. Failing to be paid, pro- 
ceedings were had in chancery, the road sold, and the fund in 
court is the proceeds of that sale. 

The act under which the defendant’s bonds were issued by 
the old company in 1856, as well as the bonds issued in 1859, 
provided as follows: ‘That the bonds so issued shall be bind- 
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ing on the property of said company, and on such other prop- 
erty belonging to the stockholders, as they may pledge to the 
company by mortgage, to meet their own engagements, or the 
engagements of said company.” The defendant claims that as 
his bonds were first issued, they, ipso fucto, became a lien 
on the property of the company; that the subsequent issue 
of bonds, secured by a mortgage deed, did not affect or inter- 
fere with it; that the subsequent sale under that deed of trust 
did not disturb it, and that it extended to the new company— 
the new road—and now attaches to the fund raised by the 
sale under the decree, by which the trust mortgage of the 
plaintiff was foreclosed, and the road directed to be sold, and 
so the court below decided. ‘The defendant’s whole case, if 
he has any, stands on the decision of this court in the case of 
Collins vs. The Central Bank et al., 1 Kelly, 435-458, and 
again, 4 Georgia, 323-328. The question, then, was as follows: 
The Monroe Railroad Company was authorized to bank and 
to issue bills for circulation, and the act provided that the 
“railroad to be built by said company, together with all the 
revenues arising therefrom, and all the property, equipments 
and effects therewith -connected, shall be pledged and bound 
for the redemption of the same.” The road, having got into 
trouble, suspended payment, and could not complete its road. 
They contracted with Collins & Company to do this, and gave 
them, by written contract, a lien on their road from Atlanta 
to Macon. The road was sold by a decree in chancery under 
a creditor’s bill, and the proceeds came to be distributed, and 
this court held that under the charter the billholders had a 
lien above Collins & Company, as to all that portion of the 
road built by the company before the date of the contract 
with Collins & Company, but that Collins & Company had 
a preferred lien arising from their equity as builders in all 
the road they built. It is said that the language of these two 
charters is similar, and that the cases are so analogous that 
the decision in 1 Kelly controls this case. We do not think so. 

Ist. The case in 1 Kelly was the case of billholders, a 
class of creditors whom it has always been the policy of the 
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law, for reasons connected with the currency of the country, 
specially to favor and protect, and it was in accord with that 
policy to give to the charter protecting them a liberal con- 
struction in their favor. 

2d. The language of the charter of the Monroe Railroad 
was peculiar, the circumstances of its passage was peculiar, 
and it was hardly possible to give to the words of the char- 
ter a reasonable meaning, except the meaning given to it by 
the court. The power to issue bank-bills was a new grant— 
the franchise was of a different character from the original 
one, and the words used are, shall be “pledged and bound for 
the redemption.” 

3d. Bank-bills, under the laws of the State, constituted a 
debt known to the world. It was a matter of public record 
by the returns made to the executive department, what amount 
of bills of the bank were in circulation, and it was with a full, 
at least, constructive, knowledge of the indebtedness of the 
company to its billholders that Collins & Company made their 
contract of mortgage. 

The case before us presents none of these features. 

Ist. The defendant’s debt are ordinary bonds; they did not 
constitute the circulating medium of the state, and there is not, 
on any ground of public policy, any special reason for suppos- 
ing that the legislature was specially anxious to protect them. 

2d. Secret liens are dangerous and unjust, and it is only 
when some great public interest is involved that any construc- 
tion of a law will be made asserting or upholding them: See 
Black vs. Scott, 2 Brock. Rep., 330, 346 ; Cunard vs. At. In- 
surance Co., 1 Peters, 386. 

3d. The language of the charter of this company is not 
nearly so strong as was the language of the Monroe Railroad 
and Banking Company. The words there are “ pledged and 
bound.” ‘The words here are simply “shall be binding.” 
There is, besides, in this. charter, other words indicating a 
reason for the use of the words other than the extraordinary 
meaning given to them by the argument of the defendant. 
It would seem that it was the intent to provide that certain 











ATLANTA, JULY TERM, 1874. 561 
The Brunswick and Albany Railroad Company vs. Hughes. 








property of the stockholders mortgaged to the company should 
also be subject to the discharge of these bonds, and it is only 
a fair construction of the act, that whilst this mortgaged prop- 
erty was to be capable of being charged with this debt, it was 
not intended to discharge the company itself and its property. 

4th. To my own mind, the great leading distinction be- 
tween the two cases is the different nature and character of 
the debts. ‘The one—that of these defendants—an ordinary 
debt, contracted for the loan of money, contracted and issued 
in secret, held and kept in secret, perhaps in a foreign coun- 
try. The other, the debt protected by this court in the case 
of the Monroe Railroad bank bills, issued under the author- 
ity of the legislature for circulation among our own people, 
to be taken by the rich and the poor, to form a part of the 
currency of the state, affecting its vital interests, going into 
the public coffers, upon the safety and security of which the 
peace and prosperity of the country depended, the amount 
of which everybody might know, as it was required by law 
to be reported to the governor, under the oath of the presi- 
dent and cashier, (act of December, 1832, Prince’s Digest, 
49,) and “published in as many of the public gazettes as the 
governor may deem necessary to secure a general circulation 
of the said reports :” Act Dec. 24th, 1832, Prince’s Dig., 50. 
It seems to us that language, in reference to the character of 
such debts and their relation to other debts, is to have a far 
more liberal and exclusive signification than even the same 
language in other laws relating to debts, clothed with none of 
the attributes and having none of the relations to the public 
of bills and notes for circulation. Indeed, by the Code, sec- 
tion 1487, paragraph 2, in the case of insolvent banks, the 
billholders are, by the general law, entitled to preference. 
It is inconceivable that the legislature should have meant, by 
the amendment to the charter of December 27, 1838, to set 
such a trap for the people of the state as the construction con- 
tended for would provide; to authorize a private companys 
having and expecting to have a large visible estate, secretly 
to contract debts by the issue of bonds, to give no notice of 
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the issue, and to make said bonds a preferred lien as against 
other honest creditors, contracting fairly without notice of the 
lien. We cannot think it, and we would struggle far more to 
construe the act against such a meaning than it is necessary to 
do in this case. Our judgment is that it was the clear intent 
of the company, in making the trust deed, to authorize a sale, 
on a failure to pay without any legal proceedings before the 
courts. Such is the plain language of the deed. The trus- 
tees are authorized to take possession and to sell as “ provided 
by law.” Clearly, this means according to the law of public 
sales, and that was pursued to the letter. As to the charges 
of fraud in the sale, it does not appear that the purchasers 
partook in or were aware of it, much less does it appear that 
the present plaintiffs, who are also purchasers (mortgagees) 
from these purchasers, had any part, or lot, or notice of any 
fraud. The view of the rights of the parties which we have 
discussed makes it unnecessary to go into the other questions 
made on the argument, and we reverse the judgment. 
Judgment reversed. 


WarREN, WALLACE & Company, plaintiffs in error, vs. 
JAMES W. Moore et al., defendants in error. 


WARREN, WALLACE & Company, plaintiffs in error, vs. 
Henry H. Cutver, defendant in error. 


In cases of garnishment, the sayings and letters of the principal debtor, 
made or written after the service of the summons, are not competent 
evidence against the plaintiff, to show a want of title in the debtor to 
the property or effects in the hands of the garnishee. 


Garnishment. Evidence. Before Judge PottLe. Han- 
cock Superior Court. April Term, 1874. 


These two cases were argued and determined together by the 
court below, without. the intervention of a jury. The evi- 
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dence submitted was voluminous, but the following brief re- 
port is sufficient for an understanding of the decision : 

Suits were instituted against one Drafton S. Haynes, in 
Bartow superior court, at the instance of James W. Moore 
et al., and of Henry H. Culver. Processes of garnishment 
were served upon Thomas M. Turner, returnable to Hancock 
superior court. The garnishee answered, setting forth certain 
transactions between him and the defendant, and submitting 
the question of his indebtedness to the court. The facts pre- 
sented by the testimony were substantially as follows: Turner 
sold to Haynes a tract of land in Hancock county, embracing 
about seven hundred and twenty-five acres, giving to him a 
bond for titles. With the consent of Haynes, he subsequently 
sold a portion of this tract to Culver, crediting the former with 
the amount received therefor. This left Haynes, on January 
Ist, 1873, indebted to him in the sum of $1,225 45. To se- 
cure this amount, he still held the title to the balance of the 
land, about three hundred and thirty acres, worth $8 00 per 
acre. Haynes was also indebted to Warren, Wallace & Com- 
pany, who, in February, 1873, presented to Turner a blank 
draft from him, wih a letter instructing Turner to fill the 
blank. He stated to Warren, Wallace & Company that he 
had no funds belonging to the drawer, but that he was en- 
deavoring to sell a tract of land in which Haynes was inter- 
ested, and if he was successful in obtaining the price he asked 
for it, it would more than pay him (Turner) the amount he 
claimed, and he would account to them for the balance. War- 
ren, Wallace & Company agreed to take the land at the price 
asked, and to pay Turner the amount claimed by him. Turner 
declined to consummate the trade until the consent of Haynes 
was obtained. He wrote immediately to him but never re- 
ceived any reply. After this verbal agreement, subject to the 
consent of Haynes, was entered into, the processes of garnish- 
ment were served. Warren, Wallace & Company claimed the 
land as theirs, insisting that Haynes had consented, and were, 
on motion, made parties to the litigation. The plaintiffs in- 
sisted that Haynes had not consented, and that Turner still 
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held the land subject to his debts. Thus the issue was formed. 
The court refused to consider any of the sayings or letters of 
Haynes, after the date of the service of the garnishment pro- 
ceedings. 

Tle court ordered that the land be sold, and from the pro- 
ceeds thereof the amount due Turner be first paid; that the 
executions in favor of the plaintiffs be next satisfied, and that 
if any balance remained, it should be held up subject to the 
further order of the court. 

To this judgment Warren, Wallace & Company excepted. 


GeorGE F, Pierce, Jr., for plaintiffs in error. 


C. W. DuBoss, by brief, for defendants. 


TripPE, Judge. 


The view we have taken of this case narrows the question 
to the point whether the sayings or letters of the principal 
debtor made or written after service of garnishment, are com- 
petent evidence against the plaintiff, to show want of title 
in the debtor to the property or effectsein the hands of the 
garnishee. We do not think they are. The rule in all anal- 
ogous cases strongly so indicates. The sayings of a defend- 
ant in execution, made after a levy, would not be competent 
to prove title in a claimant. Formerly, indeed, such defend- 
ant was not a competent witness, either for the plaintiff in 
execution or the claimant. Now, when not only he, but the 
principal debtor in a case of garnishment, is a competent wit- 
ness, the reason for the rejection of their sayings or their let- 
ters made or written post litem, is strengthened. <A different 
rule would allow any debtor, after vigilant creditors had 
moved by garnishment, to prefer any of them, by mere dec- 
larations, unsanctioned by any oath. The evidence in this 
case, that Haynes (the debtor) had consented to an arrange- 

-ment, whereby the plaintiffs in error were to have the pro- 
ceeds of certain property, showed that that consent was after 
the garnishment was served. This appears by the testimony 
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of Simmons, and the letters of Haynes, which were written 
nearly a year after garnishments were sued out. 

The Judge, to whom the whole case, law and facts, were 
referred, decided that under the evidence there was no contract 
proved between plaintiffs in error and Haynes, or between 
plaintiffs in error and Turner, and approved by Haynes, which 
gave a right to them (plaintiffs) to claim that an actual trans- 
fer of Haynes’ claims on Turner for the land or the surplus 
proceeds thereof in excess of Haynes’ liability to Turner, had 
ever been made to them. We cannot say that he decided er- 
roneously under the evidence. What Haynes said to Sim- 
mons in 1874, or wrote to Warren, Wallace & Company, or 
Pournell, about a year after garnishment was sued out, and 
litigation had arisen, does not affect the matter. Defendants 
in error objected to this testimony, and it went in subject to 
all legal exceptions; and as the judge, in pronouncing his 
decision, said he only considered legal testimony, he doubtless 
held, and properly, that these sayings and letters did not 
legally prove the transfer. 

The judgment is affirmed in both cases. 


Isaac ADAMS, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


1. Counts for an assault with intent to murder by shooting at another 
with a pistol, and for shooting at another with a pistol, may be joined 
in the same indictment. 

2. Evidence not offered upon tue trial cannot be considered on a motion 
for a new trial. 

3. Where there are two counts in an indictment, and a general verdict 
of guilty is returned, the legal intendment is that reference is had to 
the highest grade of offense charged. 

4. The verdict is sustained by the evidence. 


Criminal law. Indictment. Evidence. New trial. Ver- 
dict. Before Judge James JoHNsON. Muscogee Superior 
Court. November Term, 1873. 
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For the facts of this case, see the decision. 
J. M. RusseEx1, for plaintiff in error. 
W. A. Lirt Le, solicitor general, by brief, for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the dee of an assault, 
with intent to murder. The indictment contained two counts, 
in one of the counts the defendant was charged with the of- 
fense of “shooting at another.” On the trial the jury re- 
turned a general verdict of guilty. A motion in arrest of 
judgment, and also a motion for a new trial, was made by the 
defendant, both of which were overruled, and the defendant 
excepted. 

1. Both counts in the indictment charged an offense pun- 
ishable, under the Code, with imprisonment in the peniten- 
tiary, and two counts for a felony, may be joined in the same 
indictment, such as an assault with intent to murder, by shoot- 
ing at another. with a pistol, and shooting at another with a 
pistol. The joinder of the two counts in the same indict- 
ment constituted no ground for arresting the judgment, and 
the motion therefor was properly overruled. 

2. It appears from the bill of exceptions that the two in- 
dictments found by the grand jury prior to the one on which 
the defendant was arraigned and tried, and which had been 
nol pros’d, were not offered in evidence by the defendant at 
the trial, but were shown to the court on the motion for a 
new trial, and therefore could not properly be considered by 
the court on the hearing of that motion. 

3. When there are two counts in the indictment, and the 
jury return a general verdict of guilty, the legal intendment 
thereof is that they found the defendant guilty of the highest 
grade of offense alleged in the indictment: Dean vs. The 
State, 43 Georgia Reports, 218. 

4. That verdict, in this case, is fully sustained by the evi- 
dence in the record. 

Let the judgment of the court below be affirmed. 


— ———" 
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J. A. Hovirietp & Company, plaintitfs in error, vs, Louisa 
A. WHITE, executrix, defendant in error. 


1. Where two agree that one will furnish the land and stock, the other 
the labor and pay for it, and each to pay one-half the feed of the stock 
and laborers and all other plantation expenses, and thus make a crop, 
and when the crop is made they are to divide the same, share and share 
alike: 

Held, that as to the crop made the contracting parties are inter sese part- 
ners. 

2. This case distinguished from the cases of Holloway vs. Brinkley, 42 
Georgia, 226, and Smith vs. Summerlin, 48 I bid., 425. 

8. The wrongful user or appropriation by one partner of a portion of the 
partnership property, does not take the property so used or appropria- 
ted out of that provision of the Code which enacts that the interest of 
a partner in the partnership assets shall not be subject to levy and sale. 

4. If the court charged the jury that if the arrangement between the par- 
ties was such as is disclosed by the witnesses in their testimony then 
they were partners ; and if such was the legal effect of the evidence 
the verdict will not be set aside on that ground. 


Partnership. Landlord and tenant. Levy and sale. Charge 
of Court. Before Judge JAMES JoHNSON. Muscogee Supe- 
rior Court. May Term, 1874. 


J. A. Holifield & Company sued ont an attachment against 
James F, A. Royal for $500 20, besides interest, and had the 
same levied upon a one half interest in thirty-eight bales of 
cotton. <A claim was interposed by James F. White. Pend- 
ing the litigation the claimant died, and his executrix, Louisa 
A. White, was made a party in his stead. 

The issues made upon the trial were, first, one of fact, to-wit: 
whether Royal had turned over to White his interest in the 
cotton made on the place cultivated by them jointly, in ac- 
cordance with an agreement that the latter was to control the 
same until all indebtedness to him for advances, ete., was sat- 
isfied. Second, one of law, to-wit: whether the contract un- 
der which they farmed constituted them partners, for in the 
Jatter event, the partnership property could not be levied on 
under an attachment against one member of the firm. Upon 
the first point the evidence was conflicting. Upon the second, 
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the facts were undisputed, but the conclusions therefrom were 
denied. 

The jury found the property not subject. Whereupon the 
plaintiffs moved for a new trial upon the following grounds, 
to-wit: 

Ist. Because the court erred in charging the jury as fol- 
lows: “If White was to furnish the land and teams on his 
part, and Royal was to furnish the labor and pay for it, and 
White was to pay one-half the feed of the stock and laborers, 
and Royal the other half, and each was to pay one-half of all 
the other plantation expenses, and thus make a crop, and when 
the crop was made that they were to divide the same, share 
and share alike, this makes them partners.” 

2d. Because-the court erred in refusing to charge the jury 
as follows: “If they believed that the contract constituted 
a partnership, and that White appropriated the partnership 
effects wrongfully to his own use, then it was a conversion by 
White of this property and dissolved the partnership, and 
made them tenants in common in the cotton as to the plain- 
tiffs.” 

3d. Because the court erred in refusing to charge the jury 
as followers: “If Holifield & Company advanced to Royal 
the goods, not knowing that it was a partnership, then the 
property is liable.” 

The motion was overruled and the plaintiffs excepted. 


JAMES M. Russe tt, for plaintiffs in error. 


IncraM & CrawForD, for defendant. 


TRIPPE, Judge. 


White was to furnish the land and stock, and Royal the 
labor and pay for it. This made, as they rated it, each of 
them equal contributors towards the farming adventure into 
which they had agreed to enter. After that they were to bear 
equally the expense of feeding the stock and laborers, and all 
other plantation expenses, and thus make a crop, which was 








ATLANTA, JULY TERM, 1874. 569 
Holifield & Company vs. White. 





to be theirs equally, and to be divided between them. There 
was something more in this than a common interest in the 
profits. It is different from the case of Holloway vs. Brink- 
ley, 42 Georgia, 226, for there the stipulation was that one of 
the parties was to work the land furnished by the other, and 
receive for his labor one-half of the crop. Nor was there any 
agreement, as there is in this, that the expenses of the venture 
were to be borne equally by the parties. So in Smith vs. 
Sumner, 48 Georgia Reports, 425, there was no provision made 
that they were to share the expenses for working the farm. 
In fact, a contrary arrangement was agreed upon. The owner 
of the land was to furnish the land, wagon and team, and nec- 
essary tools, and the stock, and to feed the latter, and was to 
let the other have bacon at a stipulated price. ‘The only item 
of expense that was to be equally paid by them was that of 
hauling the cotton to the gin and to market. In the case 
under consideration, both parties were equally interested in 
the whole expenses of the enterprise after it was started—every 
item thereof—and also in the crop, the result or profits of the 
adventure. This was evidently not an arrangement whereby 
one was merely to be paid for his labor in a certain way. See 
R. R. & D. Adam vs. T. J. Cater, decided at the present 
term. The Code, section 1919, especially enacts how the in- 
terest of a partner in the partnership assets may Ve reached, 
and that it shall not be subject to levy and sale. See also 
section 3276; 40 Georgia, 104. Before the Code, such an in- 
terest might be levied on and sold. There is nothing in that 
provision of the Code which would make a wrongful act or 
user by one partner of a portion of the partnership property 
operate so as to take that portion out of the protection—so to 
call it—thus given to such property. There was no dispute 
or conflict in the testimony as to the facts out of which arose 
the question whether or not a partnership existed. The court 
charged the jury that if the arrangement between the parties 
was such as is disclosed by the witnesses in their testimony, 
then they were partners. When the legal effect of undisputed 
evidence was to show that a partnership did exist, such a 
VoL, Lu. 87. 
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charge was not in such conflict with section 3248 of the Code 
as to require that the verdict be set aside and a new trial | 
granted solely on that ground, 

Judgment affirmed. 


JAMES P. Srmmons, plaintiff in error, vs. Georgia V. 
MarrIN, administratrix, defendant in error. 


1. On 28d February, 1865, Simmons executed to the defendant’s intes- 
tate, the following paper: : 

** $1,663 00. Received of Mrs. C. C. Gordon sixteen hundred and sixty- 
three dollars (in notes on myself to that amount,) which sum I am to 
loan out and keep at interest for her during the pleasure of both par- 
ties, and to turn over to her the proceeds on request ; the interest ac- 
cruing thereon payable annually in currency, while J manage the same 
for her; and I hereby agree and bind myself to turn over to her good 
notes or fi. fas. to the amount in demand, and to guarantee the pay- 
ment thereof.’’ 

Suit having been brought on this agreement, Simmons filed a bill pray- 
ing a construction of the paper, and alleging that in fact he did not, on 
said 23d of February, 1865, get from Mrs. Gordon his own notes and 
agree to loan out for her said sum of money, but that some three years 
before then said notes of his had been satisfied by substituting instead 

of them certain notes and fi. fas. on.third persons, which, as her agent, 

he since then had been managing for her under an agreement with her ; 

that the paper of February, 1865, was merely the carrying into effect { 
the said parol agreement made in 1863, and was madein 1865, because 

not until then did Mrs. Gordon actually turn over his notes; the bill 

further alleged that the notes on said third persons were still on hand, 

and that he ought not to be held to guarantee them, as they were the 

very debts he had received from her in 1865, and undertaken to loan 

out and manage: ) 

Held, that the legal effect of the agreement is that Simmons took his 
notes as money and agreed to loan out that sum as her agent, and ac- 
count for the proceeds on request, paying her the interest received an- 4) 
nually, and if, on a settlement, the proceeds should be in notes or ji. ‘}) 
fas. on third persons, he undertook to guarantee their payment. 

2. It was not competent to contradict, by parol, the face of the agree- 
ment, by showing that the notes turned over were not Simmons’ own 
notes, but the notes substituted for his by the parties in 1863. 

8. Any recognition by Mrs. Gordon of certain notes as hers, after the 
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date of the agreement, or any consent by her that they should be al- 
tered in form or compromised by Simmons, cannot be taken as a 
waiver of the agreement, unless such was her intent. . 


Contracts. Evidence. Guaranty. Waiver. Before Judge 
Rice. Gwinnett Superior Court. September Adjourned 
Term, 1873. 


This case is fully reported in the first head-note. The bill 
therein referred to was dismissed, on motion, for want of equity, 
and complainant excepted. 


JAMES P, Simmons; Winn & Simmons, for plaintiff in 
error. 


CiarK & Pace; F. F. Junan; N. L. Hutcurns ; Hitr- 
YER & BrorHer, for defendant. 


McCay, Judge. 


1. The first question to be settled in this case is the con- 
struction of the “receipt,” the collection of which the bill 
seeks to enjoin. At the reading of it, one almost inevitably 
concludes it is an acknowledgment by Mr. Simmons that Mrs. 
Gordon had, on that day, placed in his hands his (Simmons’) 

4 notes for $1,663 00, and that he undertook, as her agent, to 
Joan out that sum of money for her benefit, for an indefinite 
time, to pay her the annual proceeds, and to guarantee the 
solvency of the notes or fi. fas., into which the money might 
run. Nor, upon a closer inspection, does there appear any- 


) thing in the paper leading satisfactorily to any different mean- 
y ing. True, in one place he undertakes to pay her the pro- 
} ceeds, and at the last he says he will twrn over to her notes 
\ and fi. fas. to the amount, and guarantee them. But these 


promises may well be both true. By the proceeds was doubt- 
less meant the money, if it was in hand at.the time of her 
| demand, while the last clause refers to any notes or fi. fas. he 
might have arising from his loans. We do not think, there- 
fore, there is any ambiguity on the face of this paper. One 
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comes almost inevitably, on reading it, to the meaning we 
have suggested. And, indeed, the whole statements of the 
bill go upon this idea. Its avowed object is, not to insist that 
there was no guarantee, or intent to guarantee, any papers he 
might have on hand as the result of the trust, but to charge 
that the papers he really has on hand, are upon precisely the 
same persons—are really the same debts—he that day got ; 
that he never undertook to guarantee the debt on Wynn and 
his partners, and her interest in the executions; that these 





‘debts were not the proceeds of what Mrs. Gordon turned 


over, but the very thing she turned over, and that he ought 
not to be expected to guarantee the very thing he received. 

2, 3. At last, therefore, the real question is, can the com- 
plainant, under the law, be allowed to show by parol that in- 
stead of receiving from Mrs. Gordon his own notes, and agree- 
ing to treat them as cash in his hands to be loaned out for her 
benefit, he, in fact, had long before, under a parol agreement, 
exchanged other notes for his, which agreement was only now 
completed by the giving up of his notes; that instead of agree- 
ing to loan out for the use of Mrs. Gordon $1,663 00 in cash, 
he in fact only undertook to see after the notes and fi. fas. al- 
ready in his hands, collect them and reloan the money, and 
to guarantee any new papers on new men which might be the 
result of his operations. We think this cannot, under the 
law, be done by parol. Such evidence changes the whole 
warp and woof of the written agreement, makes it an entirely 
different undertaking, and falls, under the very terms of the 
rule which declares that it is not competent to contradict or 
explain a written agreement by parol. 

We recognize the right to show the surrounding circum- 
stances for the purpose of aiding in the construction of doubt- 
ful words or phrases in a written agreement: Code, 2757. 
But such is not this case. There cannot be the least uncer- 
tainty as to what notes are meant by the writing—it says, in 
plain terms, “my notes,” and it agrees, in plain. terms, to 
loan out “that amount,” and to guarantee the notes and fi. 
fas. which might be the result.of that loaning. To allow 








this to be changed and altered by parol, so as to make the 
paper read, notes on A, B and C, to that amount, and I agree 
to look after the collection of said notes, reloan the money, 
and guarantee the payment of such new loans, would make 
the agreement an entirely different thing from what its plain 
language imports. Nor do we hesitate in applying this rule 
in the case at bar. The rule that the writing is the best evi- 
dence of a contract is just as imperative in equity as at law. 
That a paper, by its very terms, imposes a hard duty, is no 
reason why it should be competent to show by parol that the 
terms expressed are not the terms agreed upon. Besides, we 
can easily understand why the very agreement expressed 
‘should, under the circumstances, have been entered into by 
Mr. Simmons. In February, 1865, most prudent men were 
very anxious that coming events should not find them in 
debt. Mrs. Gordon did not want the money in circulation, 
Mr. Simmons had plenty of it, and he might very well agree 
that if she would give him up his notes he would loan out 
that much money, and guarantee the solvency of the persons 
who might borrow it. This, then, looked far better than to 
leave his own notes unpaid, which, as Confederate money was 
not, even by the Confederate laws, a legal tender, he was com- 
pelled to do, if Mrs. Gordon would not consent for them to 


be paid. 


There is nothing, therefore, in the charges of this bill to 
bring the case within any of the exceptions to the well-set- 
tled and salutary rule which forbids the parties to a written 
agreement to explain or contradict the writing. No fraud is 
charged ; no mistake in the execution of the instrument; it is 
the simple case of a man writing an agreement with his own 
hand and signing it, with his eyes open, undertaking in plain 
language to do one thing, and then undertaking to show, by 
parol, that he meant an entirely different thing. To permit 
this would be in the very teeth of the law. If men will care- 
lessly write and sign and deliver written contracts, they must 
take the consequences. We think there is nothing in the ob- 
jection that this demurrer came too late. 
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It is always compe- 
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tent, even at the hearing, to dismiss a bill for want of equity, 
and this is this motion. It is not that there is a remedy at 
law, but that there is no remedy. That under the rules of 
law the case put by the complainant does not authorize the 
court to grant relief. 

Judgment affirmed. 






























' GeorcE WatrTers, plaintiff in error, vs. THE STaTE OF 
GeorotA, defendant in error. 


The evidence in this case does not sustain the charge of vagrancy, so as 
to authorize a verdict of guilty. 


Criminal law. New trial. Before Judge Srrozer. Dough- 
erty Superior Court. April Term, 1874. 


Walters was placed on trial for the offense of vagrancy. He 
pleaded not guilty. The evidence for the state showed that 
the defendant had been “loafing about” three or four months 
in idleness ; that he had never been seen to work, and had 
been accused of stealing, ete.; looked like he was able to work. 

On the other hand, the defendant proved by Doctor Bacon 
that he visited his drug store about six weeks previous to the 
trial, and the witness prescribed medicine to him for seconda- 
ry syphilis ; that the defendant’s arm was in the same condi- 
tion then that it is now; that he is unable to use it; that he 
could not work as well as a feeble woman; that any ordinary 
exertion would injure him and increase the disease ; that he 
might do very light work in a hotel, harness or shoe shop, or 
as a waiter, without injury. 

Tom ...... testified that he had known the defendant about 
five years; that he had worked with him on the railroad run- 
ning from Griffin to Carrollton; that he was a good hand and 
worked well until] his arm swelled so that he could not labor; 
that this happened about four months ago. 

Jack Outlaw testified that the defendant was always com- 
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plaining of his arm, stating that it pained him so much at 
night that he could not sleep. 
The defendant also exhibited his diseased arm in evidence. 
The jury found the defendant guilty. A motion was made 
for a new trial, because the verdict was contrary to the evi- 
dence. It was refused, and defendant excepted. 


H. Morean, by R. H. Crark, for plaintiff in error. 


B, B. Bower, solicitor general, for the state. 


TRIPPE, Judge. 


As reluctant as we are to grant new trials on the ground 
that this is put, we think that this case should undergo an- 
other investigation. The charge is vagrancy. The evidence 
for the state, after proving the main charge of idleness, no 
property, ete., is, that the defendant “looked as though he 
was able to work.” ‘This is stated by nearly every one of the 
witnesses for the prosecution. Each count in the indictment 
charges that the defendant is able to work, and is founded on 
that branch of the definition of vagrancy, as set out in the 
Code, which makes ability to work a necessary fact to be 
averred and proved. It is true, the Code goes further and 
makes certain things constitute vagraney, without including 
the terms, ‘‘able to work.” But the indictment does not cover 
those cases. We do not say that the evidence for the prose- 
cution would not sustain the verdict, had there been no counter 
evidence. But, as stated, that evidence is not positive that 
the defendant was able to work, but only that “ he looked 
like he was able to work.” ‘To meet this, the defendant in- 
troduced positive testimony of his inability. Dr. Bacon says 
his arm was swollen six weeks before the bill was found; that 
he had a disease in its secondary form, which had made him 
unable to use his arm, and he could not work as well as a 
feeble woman, ete. Other witnesses testify that he did work 
until his arm swelled so he could not—which was about four 
months prior to the trial. In fine, we say, in reviewing the 
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whole testimony, that where, in a case, ability to work be- 
comes a necessary fact to constitute the offense, and the de- 
fendant offers strong and positive evidence, such as this, the 
prosecution should go farther than to prove that “he looks 
like he was able to work.” If he be, in fatt, able, it can be 
easily proved. If the witnesses for the state had shown that 
they knew him well, had been much with him, had good op- 
portunities to know his condition, ete., it would have given 
weight to their opinions. Had they shown equal facilities or 
means, on their part, for knowing his ability to work, as those 
for the defense had to know his inability, the question would 
be different. 
Let a new trial be granted. 


Epwarp McDona.p, plaintiff in error, vs. Henry O. 
BEALL, defendant in error. 


1, Where an action of complaint on open account was instituted, it was 
competent for the plaintiff to amend by adding a count alleging that the 
defendant was indebted to him for money paid to said defendant un- 
der a parol contract for the purchase of certain property, from the pos- 
session of which he had been ejected under paramount title ; that the 
contract was consequently rescinded, and therefore he was entitled to 
recover the amount paid as aforesaid. 

2. To have entitled the plaintiff to recover money paid to the defendant 
under a parol contract of purchase, on the ground that he had the 
right to treat the contract as rescinded. it was incumbent upon him to 
have shown at the trial either that he had been actua!ly ejected from 
the possession of the property by a title paramount to that of the de- 
fendant, or such paramount title as in judgment of law would have 
amounted to an eviction. 


Amendment. Contracts. Warranty. Vendor and pur- 
chaser. Before Judge Strozer. Randolph Superior Court. 
May Term, 1874. 


For the facts of this case, see the decision. 


H. & I. L. Frevper, for plaintiff in error. 
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A. Hoop, for defendant. 


Warner, Chief Justice. 


The plaintiff brought an action against the defendant on an 
open account, in the statutory form, for the sum of $1,738 29, 
with a bill of particulars thereto attached. The defendant 
filed a plea in the nature of an equitable set-off, in which he 
alleged that the several items charged in plaintiff’s account 
were paid by him, and so intended to be paid by plaintiff to 
defendant, for his half interest in certain described mill prop- 
erty, known as the Davenport mills, and that plaintiff is in- 
debted to him, and prays judgment in his favor for the amount 
that may be found to be due him. The plaintiff, at the trial,’ 
amended his declaration, in which he alleged the defendant 
was indebted to him the sum of $1,750 00 for the one-half 
interest in the Davenport mill property, which he had pur- 
chased of the defendant, and took possession thereof; that he 
was turned out of possession by paramount title and by sale 
of the property, by which he was deprived of the title and 
possession of said property. The defendant demurred to the 
amended declaration becagise it introduced a new and distinct 
cause of action, and because it was not alleged therein that 
the defendant had warranted the title to the land. The court 
overruled the demurrer, and the defendant excepted. The 
case was then tried, and the jury found a verdict for the plain- 
tiff for $1,473 58 with interest. A motion was made for a 
new trial on the ground that the court overruled the defend- 
ant’s demurrer to the plaintiff’s amended declaration, and on 
the several other grounds set forth in the motion, all of which 
were overruled by the court, and the defendant excepted. It 
appears from the record that the plaintiff offered in evidence, 
at the trial, a deed from the executors of James Morris to 
McDonald, the defendant, conveying to him the one undivided 
half of the Davenport mill property, which deed is dated 15th 
of November, 1866, recorded in July, 1868 ; also a deed from 
the executors of Morris to the plaintiff for one-half interest in 
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the mill property, dated 15th November, 1866; also a deed 
made by the United States marshal on the 6th day of Decem- 
ber, 1870, to B. J. Smith, to the mill property and other 
lands, which deed was made by virtue of a sale under a fi. 
fa. issued from the district court for the northern district of 
Georgia, in favor of Smith Davenport against the executors 
of James Morris, deceased. The plaintiff testified in his own 
behalf, that he was in possession of the property about four 
years, or until the United States marshal’s sale. In what 
manner he was turned out of possession does not. appear, but 
states that he never had possession or control of the property 
after that time. O. P. Beall states that he was in possession 
of the property, as agent for H. O. Beall, after his removal in 
1869, until the marshal’s sale, and remained in possession 
after that time under an arrangement with Smith, but was no 
longer tenant of H. O. Beall. The evidence does not show 
that there ever was any actual eviction of H. O. Beall, the 
plaintiff, from the premises, or of O. P. Beall, as his tenant. 

1. The plaintiff’s action, as originally brought, was for an 
unliquidated demand. When the defendant filed his plea, the 
plaintiff amended his declaration by alleging that the defend- 
ant was indebted to him for so much money paid him under 
a contract for the purchase of certain mill property, of which 
he took possession ; that he had been turned out of the pos- 
session thereof by paramount title, and treating the contract 
as rescinded for that reason, sought to recover back the pur- 
chase money he had paid the defendant for the property so 
purchased. The original cause of action being for an unliqui- 
dated demand, and the amendment being also for an unliqui- 
dated demand, the two demands embraced in the original 
declaration and the amended declaration, were germane to each 
other, and under the liberal construction heretofore given to 
the statute applicable to such cases by this court, there was 
no error in overruling the demurrer to the amendment. 

2. It appears from the evidence that the plaintiff purchased 
the mill property from the defendant under a parol contract, 
went into possession thereof, and has paid the purchase money 
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therefor, but that contract was not fully executed by the de- 
fendant’s making a deed to the plaintiff for the property. To 
entitle the plaintiff to recover back the money which he had 
paid the defendant for the property, on the ground that he 
had the right to treat the contract as rescinded, it was incum- 
bent on him to have proved at the trial that he had been act- 
ually evicted from the possession of the property by a legal 
paramount title to that of the defendant, or he should have 
shown such a legal paramount title to the property as, in the 
judgment of the law, would have amounted to an eviction. 
This the plaintiff did not do. There is no evidence of an actual 
eviction, but, on the contrary, the evidence shows that neither 
the plaintiff, nor his agent, O. P. Beall, ever has been actu- 
ally evicted from the possession of the property. In order to 
show paramount title to that of defendant, the plaintiff read 
in evidence a deed from the executors of Morris to defendant, 
dated 15th of November, 1866, and a deed from the United 
States marshal to Smith, dated 6th of December, 1870, in 
which it is recited that the property was sold as the property 
of the executors of Morris, under a fi. fa. issuing from the 
district court for the northern district of Georgia. Neither the 


fi. fa. nor the judgment on which it issued, was offered in evi- 


dence. Whether that judgment against the executors of Mor- 
ris, on which the fi. fa. issued, was of older date than the 
deed from the executors of Morris to the defendant, does not 
appear. If the plaintiff relied upon the marshal’s deed to 
Smith to show paramount title and a legal eviction, he should 
have shown affirmatively that the judgment against the ex- 
ecutors of Morris was of older date than their deed convey- 
ing the property to the defendant, otherwise that judgment 
was nota lien upon the land as against the defendant’s title. 
There being no evidence in the record of an actual eviction 
under legal paramount title, and no evidence of any legal 
paramount title to that of defendant, which, in judgment of 
the law, would amount to an eviction, so as to have author- 
ized the plaintiff to treat the contract as rescinded on the 
ground that the defendant could not make him a title to the 
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property, and therefore entitle him to sue for and recover back 
the purchase money paid for the property, we reverse the 
judgment of the court below in this case and order a new 
trial. This case appears to have been tried in the court below, 
and argued here, upon a misconception of the law applicable 
to the facts as disclosed by the record. 

Let the judgment of the court below be reversed. 


JORDAN WILLIAMS, plaintiff in error, vs. THE STATE OF 
GeoraetA, defendant in error. 


The testimony of the chief witness for the State, as it appears in the rec- 
ord, leaving the question wholly uncertain whether the blinds to the 
windows of the house charged to have been broken into, were closed 
so as to show that there was such a breaking as is necessary to consti- 
tute burglary, when taken in connection with the apparent uncertainty 
of the witness as to the identity of the accused, makes this a proper 
case, in the opinion of this court, for a new trial. 


Criminal law. Newtrial. Before Judge Gisson. Rich- 
mond Superior Court. October Term, 1873. 


This case turns exclusively upon the testimony. To make 
any report beyond what is contained in the above head-note 
would illustrate no principal of law. 


S. F. Wess, for plaintiff in error. 


DAVENPORT JACKSON, solicitor general, by Jackson & 
CLARKE, for the state. 


TripPE, Judge. 


The record in this case may not possibly set out with exact 
correctness the testimony of the chief witness for the prose- 
cution. Certain it is that, as it appears in the record, it is 
wholly uncertain whether the blinds to the windows of the 
house charged to have been broken into were closed, so as to 





















ATLANTA, JULY TERM (874. 581 


Elder vs. The State of Georgia. 





show that there was such a breaking as is necessary to consti- 
tute burglary. There is no difficulty, nor was there any dis- 
agreement on the argument of the case, as to what the law is 
upon this point. The testimony, as it is in the record, on 
this fact, when taken in connection with the apparent uncer- 
tainty of the same witness as to the identity of the defendant, 
makes this a proper case, in the opinion of this court, for 
another investigation. 

New trial granted. 


JoHN Eber, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


From the facts set forth in this record, the verdict of the jury is sustained 
by the evidence, and it was not error in the judge of the superior 
court to refuse to grant a new trial. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1873. 


John Elder was indicted for the offense of perjury, alleged 
to have been committed in May, 1872, upon the trial of Frank 
H. Hall for an assault with intent to commit murder. He 
pleaded not guilty. Substantially the following evidence was 
introduced : 

Thomas Spencer, the stenographic reporter, who took down 
the testimony upon the trial of Hall, testified that a witness 
by the name of John Elder was sworn upon said trial, but 
whether the defendant was such person he was unable to state; 
that from his short-hand notes he was enabled to give pre- 
cisely Elder’s testimony. 

This evidence was, in brief, that he was present and wit- 
nessed the difficulty, which resulted in the shooting of Cush- 
man by Hall; that he was standing on the steps leading up 
to the ladies’ entrance to the Kimball House, on Pryor street, 
in the city of Atlanta; that the difficulty occurred in front 
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of the door next to the said ladies’ entrance. Then followed 
a detailed statement of the difficulty, unnecessary to be set 
forth. 

Frank H. Hall testified that the defendant was the same 
John Elder as was sworn by the prosecution upon his trial. 
That said witness was not present at the difficulty he had with 
Cushman. That his testimony was false from beginning to 
end, except in the statement that he (Hall) shot Cushman. 

T. P. Westmoreland testified that he was of counsel for 
Hall upon his trial, and remembered that the defendant was 
sworn for the prosecution. That his recollection was distinct 
upon this point as his attention was particularly called to his 
evidence, because his client had stated to him that he was not 
present at the difficulty. 

Isaiah Sandford testified that at the time Hall shot Cush- 
man the defendant was with him in the basement of the Kim- 
ball House; that both of them heard the report of the pistol; 
that the defendant then went up stairs and was soon followed 
by witness. | 

Caroline Southwell testified that the defendant boarded at 
her house and was indebted to her; that shortly before Hall’s 
trial he stated to her that Cushman and Kimball were to pay 
him $50 00 each for being a witness, and that as soon as they 
settled with him he would pay her. That he also stated to 
her that if Miss Lizzie Brazleton would raise $50 00 for him 
he would clear Mr Hall. That Miss Brazleton was not re- 
lated to Hall but was engaged to be married to him. 

Lizzie Brazleton testified that since Hall’s trial, two days 
before he was sent to the penitentiary, the defendant stated to 
her that if she would pay him $50 00 he “would say words 
that would release Hall from jail.” That he was then en- 
deavoring to procure a pardon. That she is still engaged to 
be married to him; that she expects the ceremony will be sol- 
emnized when he is released from the penitentiary. 

The defendant, by his statement, reiterated the truth of his 
testimony given upon the trial of Hall, and denied all asser- 
tions to the contrary. 
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The jury found the defendant guilty. He moved for a 
new trial because the verdict was contrary to the law and the 
evidence. The motion was overruled and he excepted. 


S. B. Spencer; W. F. Waieut, for plaintiff in error. 


JOHN T. GLENN, solicitor general, for the state. 


McCay, Judge. 


We have gone carefully over the evidence contained in this 
record, but we are unable to find any such a state of facts as 
will justify us in ordering a new trial. We have so often an- 
nounced that we do not judge it to be within the sphere of our 
duties to reverse a judgment of the circuit judge refusing a 
new trial on the evidence, where the facts are such that a fair 
mind might honestly come to the same conclusion as the jury, 
that we will not attempt, at this time, to reassert the rule or 
to give our reasons for it. Without question, if Isaiah San- 
ford tells the truth, this defendant is guilty. He swore posi- 
tively, on Hall’s trial, that he was present at the fight and saw 
the pistol fired. This fact, his presence, was of the utmost 
importance on the trial of Hall, since it was only because of 
his presence that he knew anything about it. If he was not 
present, his whole statement was perjury. Isaiah says that 
the defendant was not present, and he details various facts 
which, if true, are absolutely inconsistent with his presence. 
Hall testifies the same thing just as positively, and the testi- 
mony of both is corroborated, at least to some extent, by the 
the testimony of the two women as to the prisoner’s statements 
tothem. The only question there can be in this matter is wheth- 
er the rule that in trials for perjury one witness is not sufficient 
to convict, controls this case. Isaiah Sanford is a positive wit- 
ness; he says the prisoner was not present at the rencontre 
between Hall and Cushman, and that he did not see the pis- 
tol fire, or hear or see what he swore to on Hall’s trial. Hall, 
a competent witness under the act of 1866, notwithstanding 
his conviction for a felony, swears the same thing. These are 














SUPREME COURT OF GEORGIA. 


Hagni vs. The State of Georgia. 


584 








two witnesses, and the circumstances stated by the two female 
witnesses, though they are not at all conclusive, are certainly 
corroborative of Hall and Sanford. This fulfills the letter of 
the law, and the question becomes one simply of credibility. 
Tt is not necessary for us to say that the verdict is right, that 
the jury ought to have found just such a verdict under the 
testimony. Under the law the verdict must stand, if, under 
the evidence, a fair-minded man might honestly be satisfied 
of the guilt of the accused. We think a fair-minded man 
might so find. He might believe Sanford and Hall. San- 
ford’s testimony is very credible. Though an ignorant man, 
he seems a very frank and honest one, and though his occu- 
pation be a very humble one, yet his story is consistent, rea- 
sonable, plausible. If to this be added Hall’s testimony and 
that of the two women, we do not feel it in our conscience to 
say that a jury must have acted from passion, prejudice or 
bias, to find the verdict complained of. 
Judgment affirmed. 


GusTaAVE Haent, plaintiff in error, vs. THe SratTe oF 
GEoRGIA, defendant in error. 


The verdict was not without evidence to sustain it, soas to authorize this 
court to hold that there was an abuse of discretion by the judge who 
tried the case, in refusing the motion for a new trial. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1873. 


Hagni was placed on trial for the offense of taking and car- 
rying away, with intent to steal the same, “ one pale, yellow, 
muly-headed cow, of the value of $30 00, of the personal 
goods and chattels of Edward Beehtoldt.” The defendant 
pleaded not guilty. The jury found to the contrary. A mo- 
tion was made for a new trial because the verdict was contrary 
to the evidence. The motion was overruled and the defend- 
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ant excepted. To report the evidence would illustrate no 
principle of law, and it is therefore omitted. 


A. B. Cutsperson; W. F. Wrieur; Howarp Van 
Epps, for plaintiff in error. 


Joun T, GLENN, solicitor general, for the state. 


TrRIPPE, Judge. 


This is one of those cases where this court will not interfere - 
with the discretion of the judge who tried it, in refusing a new 
trial. The ground taken in the motion, is that the verdict 
was contrary to the evidence. The court overruled the mo- 
tion, and we cannot say there was an abuse of discretion, 
though there-were pretty strong circumstances in the case 
which, if the jury had seen proper to construe as counsel do, 
would have tended with some force to have relieved the de- 
fendant from the charge. Of these the jury were to determine, 
and we let their decision stand. 

Judgment affirmed. 


ANDREW J. WILLIAMS, executor, and Frances E. ALBrit- 
TON, executrix, plaintiffs in error, vs. JAMES A. ATWoop 
et al., defendants in error. 


(Tripper, Judge, was providentially. prevented from presiding in this case.) 


1. Where an execution failed to follow the judgment upon which it was 
based, either in amount or as to the parties, it was properly excluded 
upon the trial of a claim. 

2. A judgment must be regularly entered upon a confession of judgment. 
Thg confession itself is not the judgment of the court. 


Executions. Evidence. Judgments. Practice in the Su- 
perior Court. Before Judge CLARK. Sumter Superior Court. 
April Term, 1874, 


For the facts of this case, see the decision. 
Von. Li. 38, 
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W. A. Hawkuys, by J. A. Anstey; C. T. Goong, for 
plaintiffs in error. 


Lanter & ANDERSON, by brief; Guserry & Son, for de- 
fendants. : 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof the court, 
on motion of claimants’ counsel, ruled out the plaintiffs’ fi. 
fa. as evidence before the jury, and dismissed the levy ; where- 
upon, the plaintiffs excepted. It appears from the evidence 
in the record that Black and Samuel R. Walker confessed 
judgment to Albritton at the April term, 1861, of Sumter 
superior court, for the sum of $15,000 00, reserving the right 
of appeal. An appeal was entered, and pending the appeal, 
Walker died, and his administrators were made parties in his 
stead. At the April term of the court, 1871, the appeal was 
dismissed. There does not appear to have been any judg- 
ment entered up on the confession of judgment made at the 
April term, 1861, either before the appeal was entered, or af- 
ter the dismissal thereof. On the 12th of August, 1871, an 
execution was issued on the confession, we suppose, as there 
is no other judgment to be found in the record, commanding 
the sheriff to make the sum of $9,380 50 by levy and sale of 
the goods and chattels, lands and tenements of Robert C. 
Black, and Burmah Walker and James M. Walker, adminis- 
trator and administratrix of Samuel R. Walker, deceased, to 
satisfy a judgment which Andrew J. Williams and Frances 
E. Albritton, executor and executrix of the estate of M. G. 
F. Albritton, deceased, recovered against Robert C. Black 
and Burmah Walker and James M. Walker, administrator 
and administratrix of the estate of Samuel R. Walkers de- 
eeased. The court ruled out the fi. fa. because it did not 
follow the judgment, and did not authorize a levy on Samuel 
Walker’s property. , 

1, Assuming that the confession would operate as a judg- 
ment, without a judgment having been entered up thereon, 
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still the fi. fa. does not follow the assumed judgment, either 
in amount or as to the parties, and was properly ruled out by 
the court on that ground. Code, section 3636, 

2. The Code does not in express terms declare that a judg- 
ment shall be entered up and signed on a confession, as in 
cases in which verdicts are rendered, within four days after the 
adjournment of the court, but such has always been the practice 
in our courts, so far as we are advised. The 3570th section 
of the Code declares that in all cases where judgment may be 
obtained, such judgment shall be entered up for the principal 
sum due with interest, ete. This, would include judgments 
obtained by confession. The 3600th section declares that no 
confession of judgment shall be entered up, but in the county 
where the defendant resided at the time of the commence- 
ment of the action, etc., thus clearly recognizing that a judg- 
ment obtained by confession is to be entered up as in cases of 
judgments rendered on verdicts. Until the judgment is entered 
up, and signed, it is not the judgment of the court. 

Let the judgment of the court below be affirmed. 


ee eS Re ee eed 


FRANK Simons, plaintiff in error, vs. THE StaTE OF GEORGIA, 
defendant in error. 


There was not such an abuse of the discretion of the judge who tried the 
case, in refusing the motion for a new trial, as calls for the interference 
of this court. 


New trial. Criminallaw. Before Judge Hopkins. Ful- 
ton Superior Court. October Term, 1873. 


This case turns purely upon the weight attached by the 
jury to the evidence introduced. To set forth the testimony 
would illustrate no principle of law. 


THRASHER & THRASHER; Howe t C. GLENN, for plain- 
tiff in error. 
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JoHN T. GLENN, solicitor general, for the state. 


TriPvE, Judge. 


This is another one of those cases which rests upon the 
question whether the judge who presided at the trial abused 
that discretion with which he is by law invested, in granting 
or refusing motions for new trial, founded upon the ground 
that the verdict is against the evidence, etc. In such cases, 
where no argument could illustrate any principle of law, and 
the court below has not abused his discretion, it is sufficient 
to say that the judgment is affirmed. 

Judgment affirmed. 


Lawrent DeGIveE, plaintiff in error, vs. James T, Lewss, 
defendant in error. 


A, holding a mortgage upon a certain city lot, as the property of B, com- 
menced proceedings to foreclose it, which B was resisting on the 
ground that the debt was nq so much as A claimed. Pending this, 
the lot was levied on under another fi. fa. against B, which fi. fa. A 
purchased, and was proceeding to sell the lot under the same. Before 
the sale it was agreed between A and B that B should make the land 
bring a certain price at the sale, but that he need not pay the money to 
the sheriff, but might hold it until the controversy as to the amount 
due on the mortgage debt was ascertained ; and A, accordingly bid for 
the land the sum fixed, and it was, after other bids, bought by him at 
the sale: 

Held, that A cannot proceed to foreclose his mortgage, or to try the issue 
in that case as to the amount due. But that under the agreement the 
issue is transferred to the tribunal distributing the proceeds of the 
sale, with such parties to it as are interested in the fund, A occupying 
in that issue precisely the status as to the existence and amount of his 
debt, that he occupied at the time of the sale. 


Mortgage. Practice in the Superior Court. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1873. 


DeGive instituted proceedings against Lewis to foreclose 
a mortgage on certain real estate in the city of Atlanta, exe- 











ATLANTA, JULY TERM, 1874. 589 
DeGive vs. Lewis. 


cuted to secure the payment of a promissory note dated Sep- 
tember 23d, 1862, payable one year after the ratification of a 

_ treaty of peace between the United States and the Confeder- 
ate States of America, for $3,400 00. The defendant pleaded 
the scaling ordinance of 1865, and payment of $500 00, “and 
perhaps more.” Pending this litigation, the mortgaged prop- 
erty was levied on under an execution based upon a judgment 
obtained on a mechanic’s lien, in favor of Mayson & Moore 
against Lewis for about $360 00. DeGive purchased this 
ji. fa. on December 10th, 1869. Lewis was seeking to post- 
pone any sale of the property, and succeeded in so doing until 
July 5th, 1870. His attorney threatened, while the property 
was advertised for that sale, to interpose some obstacle, when 
the following agreement was entered into: DeGive contracted 
to make the property bring $5,000 00, provided he should 
not be compelled to pay the money to the sheriff, but might 
hold it until the controversy as to the amount due on the 
mortgage should be determined. In consideration of which 
Lewis agreed to let the property go to sale. 

DeGive bid the $5,000 00, and the property was eventu- 
ally knocked off to him at $5,525 00. The sheriff according- 
ly executed a conveyance, and placed him in possession. There 
were outstanding executions against Lewis, junior to the mort- 
gage, but older than the Mayson & Moore fi. fa. 

Subsequent to the aforesaid sale, at the October term, 1873, 
of Fulton superior court, the proceedings on the foreclosure 
came on for trial, when, substantially, the preceding facts ap- 
peared in evidence. Counsel for the plaintiff stated, in his 
opening argument, that he did not ask or wish a foreclosure 
of the mortgage, and waived such a judgment, that he simply 
wished the amount due to be determined. Counsel for de- 
fendant moved to dismiss the proceedings on this ground. The 
motion was sustained, and plaintiff excepted. 


D. F. & W. R. Hammonp; P. L. Mynart, for plaintiff in 
error. 
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L. E. BLecktey; A. W. HAmMonp & Son, for defendant. 

Ist. When the plaintiff waived the judgment applicable to 
his pleadings, he waived his case out of court: Ragan & Key 
vs. Echols, 5 Ga., 71; Smith vs. Eason, 46 Jbid., 316. 

2d. Nature and effect of the proper judgment on petition 
to foreclose mortgage: Butt vs. Mattox, 7 Ga., 499, 500; Wal- 
lace vs. Holley, 13 Zbid., 393, 394; Code, section 3968. 

3d. A judgment not foreclosing the mortgage, but merely 
fixing the amount of the debt, would, if rendered in this pro- 
ceeding, have no lien on anything whatsoever, and could not 
enforce nor give effect to the mortgage lien. It would bea 
useless judgment, and courts do not render such: 19 Ga., 559. 


McCay, Judge. 


Under the facts of this case, as they appear in the record, 
even as the plaintiff in error claims them, we think there was 
no error in the ruling of the court. The statutory proceed- 
ing to foreclose a mortgage upon real estate depends for its 
basis on the lien of the mortgage on the realty involved. It 
is this which gives the court jurisdiction, and no personal 
service is required upon the mortgagor by an officer. Service 
may be by publication, and the proceeding may be instituted 
and progress, to its final execution, though the mortgagor live 
out of the state. The locus of the land gives jurisdiction, 
and the only judgment the court can pass is that the land 
shall be sold to satisfy the debt. No other property can be 
levied on: Code, section 3962. 

When the bargain was made and acted on, under which 
DeGive became the owner of the land, his claim was trans- 
ferred from the land to the fund in his hands, and in our 
judgment the amount due on the mortgage was necessarily to 
be decided by the tribunal, to which the execution selling the 
land was returnable, and decided under such rules, and be- 
tween such parties, as is usual in cases of the distribution of 
a fund raised under an execution. By the very terms of the 
bargain it was left unsettled what was the amount due on the 
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mortgage, and the issue upon that question was to be an issue 
in which not only DeGive and Lewis, but the judgment cred- 
itors of Lewis had an interest, and were to be parties. Under 
the agreement, DeGive was to hold the money in his own 
hands, subject to the issue agreed upon. 

We are of the opinion that the existence and the lien of 
the mortgage in that issue are to depend on the status of the 
‘mortgage at the time of the sale. In other words, whatever 
was then legally due on the mortgage was to be a charge on 
the fund, so far as Lewis was concerned ; and as to the other 
creditors, their rights depend upon whether, at that time, their 
lien was superior to the mortgage. This, we think, was the 
necessary result, if the bargain was as the plaintiff contends, 
As, however, it may be that the facts may not be found, as he 
contends, we think he ought not to be hurt by the dismissal of 
his present proceeding, and we shall direct that nothing in 
the judgment of dismissal shall prejudice DeGive in tie issues 
arising in the distribution of the fund. He stands there with 
such rights as he had at the time of the sale. 

Judgment affirmed. 


JAMES Aycock, plaintiff in error, vz. Mantua F. Turner, 
defendant in error. 


(Trippr, Judge, was providentially prevented from presiding in this case.) 


Where a claimant showed by an exemplification of the record of the suit 
in which the judgment was obtained upon which the execution was 
based, that the defendant therein had not been served, it was not error 
in the court to refuse a continuance upon the application of the plain- 
tiff in execution to allow him to show to the contrary. The only tri- 
bunal in which such evidence could benefit him would be the court 
rendering the judgment, where the record could alone be perfected. 


Continuance. Record. Service. Judgments. Before Judge 
CLARK. Schley Superior Court. May Term, 1874. 


For the facts of this case, see the decision. 
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Aycock vs. Turner. 


Joun R. Worrtt, for plaintiff in error. 


Hawkins & Hawkins, by SAMUEL Ea, for defendant. 


Warner, Chief Justice. 


This was a claim case which came on for trial in Schley 
superior court. The land was levied on by the plaintiff to 
satisfy an execution in his favor against Bailey, the defendant 
therein, and was claimed by Mrs. Martha Turner. At the 
trial, the plaintiff introduced his execution, which had been 
levied on the land, with other evidence, and closed. The 
claimant then offered in evidence an exemplification of the 
record of the original writ, verdict, judgment, ete., from Sum- 
ter superior court, on which the execution issued, from which 
it appeared that there had been no service of the original writ 
on the defendant, or acknowledgment of service, or waiver of 
service, or appearance by the defendant in that suit, but on 
the contrary, the clerk certifies, from an inspection of the 
docket of the court, that the defendant was in default; that 
no plea or answer was made or filed by the defendant in said 
case, as appears of record in said court. The counsel for the 
plaintiff, who was the attorney of record in the original suit, 
claimed to be surprised by the introduction of the claimant’s 
evidence, and moved the court to continue the case to enable 
him to show that Bailey, the defendant, had been served, 
which he could do—that he believed he could do—if the op- 
portunity was allowed him; that he had no notice that claim- 
ant intended to make an issue as to the want of service on the 
defendant; knew nothing of said exemplification until it was 
tendered in evidence. The court refused the motion for a 
continuance, and the plaintiff excepted, and then the plaintiff 
dismissed his levy upon the land. 

The introduction of the record in evidence by the dlwant 
showed that the plaintiff’s execution was a nullity. The in- 
troduction of that evidence did not raise an issue which the 
court could then have tried in that court, or at any future 
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term. If the plaintiff could have perfected the record by 
showing service on the defendant, the place to do that was in 
the court in which the judgment was obtained, so that the 
record might be complete to authorize a judgment and execu- 
tion against the defendant. The Code, however, provides that 
the sheriff must make an entry of service on the original pe- 
tition and return the same to the clerk; and we think it would 
be rather a difficult matter for the plaintiff to prove the ser- 
vice on the defendant in any other way, even in the court in 
which the judgment purports to have been obtained. The 
plaintiff did not ask the court for a continuance to enable 
him to perfect the record in the court in which the judgment 
was obtained, but to enable him to make an issue as to the 
verity of the record which was offered at the trial for the in- 
spection of the court, which he could not legally have done; 
therefore, there was no error in refusing the continuance on 
the statement of facts disclosed by the record. 
Let the judgment of the court below be affirmed. 


Isaac WINSHIP, plaintiff in error, vs. WILLIAM R. Puit- 
Lips, defendant in error. 


Where a levy was made upon personal property, and before the sale the 
property was, by agreement between the plaintiff and defendant, placed 
in the hands of a third person to be sold at private sale, and before 
the sale the defendant becomes a bankrupt, and the property is taken 
by the assignee and sold : 

Held, that this is such a disposition of the levy, as authorizes the plain- 
tiff in fi. fa. who does not prove his debt in bankruptcy, to levy his 
execution upon real estate upon which it is a lien, in the hands of a 
purchaser from the bankrupt before the bankruptcy. 


Bankrupt. Execution. Levy. Before Judge BUCHANAN. 
Floyd Superior Court. July Adjourned Term, 1873. 


An execution in favor of William R. Phillips, transferee, 
against John H. Lovejoy, was levied upon certain real estate 
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which was claimed by Isaac Winship. Upon: the trial of the 
issue thus formed the following facts appeared : 

This execution had previously been levied upon certain per- 
sonalty. On the day of sale, by agreement between William 
Solomon, the then owner of the execution, and the defendant 
in fi. fa., the property was placed in the hands of Phillips to 
be sold at private sale, the proceeds to be applied to the ex- 
tinguishment of this debt. Before the goods were sold the 
defendant became a bankrupt, and the goods levied on were 
turned over to his assignee, under an order from the bank- 
rupt court. Subsequently Phillips purchased the execution 
from Solomon, and had it levied upon the real estate above 
referred to, which had been conveyed by the defendant to 
Winship subsequent to the date of the judgment, but before 
his bankruptey. This debt had never been proved in the 
bankrupt court. 

Under these facts, the claimant insisted that the levy upon 
the personalty had never been properly accounted for. ‘The 
court charged to the contrary. The jury found the property 
subject. A motion was made for a new trial, because of er- 
ror in the aforesaid charge. The motion was overruled, and 
the claimant excepted, 


ALEXANDER & Wricut, for plaintiff in error. 


Surira & Branuam; P. L. Mynatr; A. B. CuLBerson, 
for defendant. 


McCay, Judge. 


Although there are expressions used by the judges deliv- 
ering the opinions in some of the early decisions of this court, 
going very far towards the position contended for by the plain- 
tiff in error, yet there is no decided case at any time sustaining 
those dicta; and, in the case of Ryan vs. Lester, 30 Georgia, 
433, 439, this court reviewed the whole doctrine, and decided 
that if the goods levied on were shown to have been unpro- 
ductive without the plaintiff’s fault, the levy is accounted for. 
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And why not? The lien of the judgment, under our law, is 
upon all the property of the defendant, and does not, even as 
to personal property, depend on the levy. Why may not a 
plaintiff, therefore, levy and dismiss his levy? Who is hurt 
if the property goes back to the defendant? As to a surety, 
to whom the creditor owes a duty, there are authorities assert- 
ing a different rule, but a plaintiff in fi. fa. owes no duties of 
this kind to a purchaser from the defendant. He buys sub- 
ject to the lien, and he must takecare. An affirmative waiver, 
doubtless, would discharge the lien, but a mere failure of the 
plaintiff to carry into effect by sale, a levy, and permitting it 
to go back into the defendant’s hands, is no hurt to the pur- 
chaser of another article on which the judgment has a lien. 
And this was the practical effect of the conduct of Solomon 
and the defendant as to this levy. They, by agreement, took 
the property out of the hands of the sheriff. It wasa dismis- 
sal of the levy. The sheriff lost control over it, and on the 
bankruptey of the defendant it became subject to the jurisdic- 
tion of the court of bankruptey. We think, therefore, the 
Jevy was accounted for. It was dismissed, and afterwards 
these very assets were carried into the bankrupt eourt for the 
benefit of the defendant’s estate. The dismissal was explained 
by showing that the property was returned to the defendant 
or to his assignee. Nor was Solomon bound to follow the 
property into bankruptey. He had his lien on this land, and 
he had a right to rely upon it. The bankrupt act does not 
force one who has a lien to go into that court. If he do prove 
his debt, the rule seems to be that he waives his lien and con- 
sents to stand on his priority in the distribution. Weave in- 
clined to think that any creditor, and, perhaps, even the hold- 
er of a warranty deed from the bankrupt whose property is 
subject to a lien created by the bankrupt, might, if he could 
show that a judgment creditor could get his debt by going 
into bankruptcy, compel the creditor, by a bill there filed, to 
come in. But, if he did so, he probably would have to bring 
his property in and take his equities with all the creditors. 
The mere failure of a judgment creditor to collect his debt out 
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which was claimed by Isaac Winship. Upon: the trial of the 
issue thus formed the following facts appeared : 

This execution had previously been levied upon certain per- 
sonalty. On the day of sale, by agreement between William 
Solomon, the then owner of the execution, and the defendant 
in fi. fa., the property was placed in the hands of Phillips to 
be sold at private sale, the proceeds to be applied to the ex- 
tinguishment of this debt. Before the goods were sold the 
defendant became a bankrupt, and the goods levied on were 
turned over to his assignee, under an order from the bank- 
rupt court. Subsequently Phillips purchased the execution 
from Solomon, and had it levied upon the real estate above 
referred to, which had been conveyed by the defendant to 
Winship subsequent to the date of the judgment, but before 
his bankruptey. This debt had never been proved in the 
bankrupt court. 

Under these facts, the claimant insisted that the levy upon 
the personalty had never been properly accounted for. The 
court charged to the contrary. The jury found the property 
subject. A motion was made for a new trial, because of er- 
ror in the aforesaid charge. The motion was overruled, and 
the claimant excepted. 





ALEXANDER & Waricut, for plaintiff in error. 


Suira & Branuam; P. L. Mynatt; A. B. CuLBerson, 
for defendant. 


McCay, Judge. 


Although there are expressions used by the judges deliv- 
ering the opinions in some of the early decisions of this court, 
going very far towards the position contended for by the plain- 
tiff in error, yet there is no decided case at any time sustaining 
those dicta; and, in the case of Ryan vs. Lester, 30 Georgia, 
433, 439, this court reviewed the whole doctrine, and decided 
that if the goods levied on were shown to have been unpro- 
ductive without the plaintiff’s fault, the levy is accounted for. 
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And why not? The lien of the judgment, under our law, is 
upon all the property of the defendant, and does not, even as 
to personal property, depend on the levy. Why may not a 
plaintiff, therefore, levy and dismiss his levy? Who is hurt 
if the property goes back to the defendant? As to a surety, 
to whom the creditor owes a duty, there are authorities assert- 
ing a different rule, but a plaintiff in fi. fa. owes no duties of 
this kind to a purchaser from the defendant. He buys sub- 
ject to the lien, and he must take care. An affirmative waiver, 
doubtless, would discharge the lien, but a mere failure of the 
plaintiff to carry into effect by sale, a levy, and permitting it 
to go back into the defendant’s hands, is no hurt to the pur- 
chaser of another article on which the judgment has a lien. 
And this was the practical effect of the conduct of Solomon 
and the defendant as to this levy. They, by agreement, took 
the property out of the hands of the sheriff. It was a dismis- 
sal of the levy. The sheriff lost control over it, and on the 
bankruptey of the defendant it became subject to the jurisdic- 
tion of the court of bankruptey. We think, therefore, the 
levy was accounted for. It was dismissed, and afterwards 
these very assets were carried into the bankrupt eourt for the 
benefit of the defendant’s estate. The dismissal was explained 
by showing that the property was returned to the defendant 
or to his assignee. Nor was Solomon bound to follow the 
property into bankruptcy. He had his lien on this land, and 
he had a right to rely upon it. The bankrupt act does not 
force one who has a lien to go into that court. If he do prove 
his debt, the rule seems to be that he waives his lien and con- 
sents to stand on his priority in the distribution. Weave in- 
clined to think that any creditor, and, perhaps, even the hold- 
er of a warranty deed from the bankrupt whose property is 
subject to a lien created by the bankrupt, might, if he could 
show that a judgment creditor could get his debt by going 
into bankruptcy, compel the creditor, by a bill there filed, to 
come in. But, if he did so, he probably would have to bring 
his property in and take his equities with all the creditors. 
The mere failure of a judgment creditor to collect his debt out 
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of his debtor’s property until it is exhausted, even by younger 
liens, does not affect his right to go on property sold by the 
debtor upon which his judgment is a lien. 

We do not go into the other points in this record. If this 
personal property levy was accounted for, the verdict is right, 
since the lien is good against the land even though the sale 
was bona fide, We are riot prepared to say that the fail- 
ure to prove this judgment in bankruptcy, waives its lien on 
this land, even though it should appear that it was older and 
higher than any other lien. The other claims in bankruptcy 
have their rights, and it might be inequitable to permit the 
holder of this judgment to sweep the assets when it could be 
satisfied out of this land. The presumption is, prima facie, 
tliat the present claimant looked to this judgment when he 
bought, and paid less for the land in consequence. These 
would all be questions for the federal court. Besides, it does 
not affirmatively appear. that this judgment would be the 
highest in rank. The date of the $10,000 00 claim of a lien by 
Philips does not appear, and it is not for Philips to show that 
his judgment was not the highest in rank. For these reasons 
we affirm the judgment refusing a new trial. 

Judgment affirmed. 


Eveentus L. Dovawass, plaintiff in error, vs. JAMES Mc- . 
CRACKIN, defendant in error. 


(Trippk, Judge, was providentially prevented from presiding in this case.) 


1. Proceedings to foreclose an unrecorded mortgage do not constitute 
such a lis pendens as would be notice to the purchaser of the mort- 
gaged property. The notice must be actual, such as would affect the 

- conscience of the purchaser and charge him with fraud. 

2. The purchaser, with notice, of land covered by an unrecorded mort- 
gage, from a purchaser without notice, will be protected. 


Mortgage. Registry. Notice. Before Judge Kippoo. 
Terrell Superior Court. November Term, 1873. 














ATLANTA, JULY TERM, 1874. 597 





Douglass vs. McCrackin. 





For the facts of this case, see the decision. 


Vason & Davis; F. M. Harper; E. L. Doverass, by 
Joun T. CLARKE and Z, D. Harrison, for plaintiff in error. 


Hoye & Simmons; H. & I. L. Frevper, for defendant. 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof in the court 
below, the jury found the property levied on not subject to 
the plaintiff’s fi. fa. The plaintiff made a motion for a new 
trial on the several grounds, as set forth therein, which was 
overruled by the court, and the plaintiff excepted. It ap- 
pears from the evidence in the record, that Oliver, on the 10th 
day of November, 1863, executed his mortgage deed to the 
plaintiff to secure the payment of three promissory notes, on 
certain land described therein, which mortgage was not re- 
corded. On the 24th day of November, 1864, Oliver con- 
veyed the mortgaged premises to James J. Wall. On the 5th 
day of February, 1870, James J. Wall and William E. Wall 
conveyed the land to McCracken. At the May term of Ter- 
rell superior court, 1866, the plaintiff obtained a rule nisi 
against Oliver to foreclose his mortgage. At the November 
term of said court, 1871, the plaintiff obtained a rule absolute 
foreclosing his mortgage. On the 8th of June, 1872, an exe- 
cution issued on the judgment of foreclosure, and was levied 
by the sheriff on lot of land number two hundred and thirty- 
four, in the eleventh district of Terrell county, which lot was 
embraced in the mortgage, and was claimed by McCracken 
as his property. 

1. The main question raised on the argument of the case 
here, was whether the fact that the claimant, having pur- 
chased the land pending the proceeding to foreclose the mort- 
gage, the pendency of that proceeding was notice to him of 
the mortgage, within the true intent and meaning of the 
statute. ‘The 1957th section of the Code declares that mort- 
gages not recorded within the time required, remain valid as 
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against the mortgagor, but are postponed to all other liens 
created, or obtained, or purchases made, prior to the actual re- 
cord of the mortgage. If, however, the younger lien is created 
by contract, and the party receiving it has notice of the prior 
unrecorded mortgage, or a purchaser has the like notice, then 
the lien of the older mortgage shall be held good against them. 
Was the proceeding to foreclose the mortgage such a lis pendens 
as would charge McCracken, the purchaser, with notice of 
the existence of the mortgage? We recognize the general 
rule to be found in the authorities, that the purchaser of prop- 
erty, pending a suit in respect to the title to that property, 
would be charged with notice of the title involved in that 
suit, whatever the same may be, and would be bound by the 
judgment, or decree, rendered by the court in that suit. But 
was the title to the land mortgaged involved in the proceed- 
ing to foreclose the mortgage? A mortgage in this state is 
only a security for a debt, and passes no title: Code, 1954. 
A mortgage, not recorded, has no priority of lien as against 
the purchaser of mortgaged property, unless such purchaser 
had notice of the unrecorded mortgage. What sort of notice 
does the statute contemplate? Does it contemplate merely 
constructive notice, which would arise from the pendency of 
a rule nisi against the mortgagor by the mortgagee to foreclose 
his lien on the mortgaged property, or does it contemplate 
such actual notice to the purchaser of the existence of the un- 
recorded mortgage as would affect his conscience and charge 
him with fraud? In looking into the decisions of the courts 
in England, prior to 1776, we find the rule to be, that where 
money is secured upon an estate, and there is a question de- 
pending in the court upon the right of, or about that money, 
but no question relating to the estate upon which it is secured, 
but is wholly a collateral matter, that a purchaser of the estate, 
pending that suit, cannot be affected with notice, by such im- 
plication as the law creates by the pendency of a suit: Wor- 
fley vs. Earl of Scarborough, 3d Atkyn’s Reports, 392. Mr. 
Justice Story, in discussing the doctrine of lis pendens, re- 
marks: “And although, as we have seen, a registered deed 
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will be postponed to a prior unregistered deed where the sec- 
ond purchaser had actual notice of the first purchase, yet the 
doctrine has never been carried to the extent of making a lis 
pendens constructive notice of the prior unregistered deed, but 
actual notice is required: 1 Story’s Equity Jurisprudence, sec- 
tion 406. In Newman vs. Chapman, 2d Randolph’s Va. 
Rep., 93, it was held that a subsequent purchaser for valuable 
consideration, without actual notice, is not affected by a suit 
pending to foreclose a mortgage not duly recorded. In our 
judgment, the notice contemplated by the statute to the pur- 
chaser of the unregistered mortgage, must be such actual no- 
tice thereof as would affect his conscience and charge him 
with fraud. In this case the record does not disclose any en- 
try of service, or acknowledgment of service, of the rule nist 
to foreclose the mortgage on the mortgagor, or his special 
agent or attorney, or that the same was published as required 
by the 3962d section of the Code. 

2. The evidence in the record as to the Walls having no- 
tice of the mortgage at the time of the purchase from Oliver 
is conflicting, and the two witnesses who proved notice to 
them, were impeached, and it was a question for the jury to 
believe them or not. Ifthe Walls had no notice of the mort- 
gage at the time of the purchase from Oliver, and conveyed 
the land to McCracken, who did have notice of the mortgage 
at the time he took his deed from them, still, he could pro- 
tect his title derived from them as bona fide purchasers, other- 
wise the Walls could not enjoy the full benefit of their unex- 
ceptionable title as bona fide purchasers from Oliver. There 
is some slight evidence in the record by the impeached wit- 
nesses, that McCracken knew of the mortgage, but that was 
a question for the jury, and we will not interfere with their 
verdict under the evidence as disclosed by the record in this 
case. We find no material error in the charge of the court to 
the jury, or in refusing to charge as requested, in view of the 
evidence submitted on the trial. 

Let the judgment of the court below be affirmed. 
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JosHua Kina, plaintiff in error, vs. Joan L. HuGuHeEs, next 
friend, et al., defendants in error: 


1. When one petitioned to be permitted to resign as the guardian of a 
lunatic, and an order be put upon the minutes, that the petition be 
granted, and on the same day another guardian was appointed, who 
gave a bond and was duly qualified : 

Held, that the granting of the order permitting the resignation, is no 
judgment that a full settlement and accounting had been had. 

2. When a guardian received for his ward a sum of money in specie, or 
its equivalent in bank-bills, and sets up that in 1862 it was in his 
hands in the shape of Confederate money, the burden of proof is upon 
him to show that it got into Confederate money in the due and prudent 
execution of his duties as guardian. 

8. The verdict in this case is supported by the evidence, and it was not 
error in the court to refuse a new trial. 


Guardian and ward. Judgments. Lunatic. Confederate 
money. New trial. Before Judge BucHaNnan. Floyd Su- 
perior Court. January Term, 1874. 


John L. Hughes, as next friend for James P. Hughes, a 
lunatic, filed his bill against Joshua King and Henry A. Gar- 
trell, former guardians of said lunatic, and Samuel Mobley, 
security upon the latter’s bond, in which he alleged, in sub- 
stance, that King was appointed guardian on the 3d day of 
July, 1854; that on the 2d day of January, 1855, he received 
the sum of $1,162 00 from the estate of lunatic’s father, and 
on the 12th of February, 1856, $886 44, from the estate of 
lunatic’s sister, and on the 2d of May, 1859, from Philip R. 
Dupriest $122 84, and on the 4th of January, 1860, from said 
Dupriest the further sum of $289 00, in all, $2,500 00; that 
on June Ist, 1860, said King had for said lunatic $1,891 07, 
in good and lawful money, par value with specie; that on 
April 12th, 1862, said King converted said par funds ‘o his 
own use, with interest from May 21st, 1859, and obtained in 
lieu thereof Confederate treasury notes of the nominal sum of 
$2,179 80, at which time one dollar in specie was worth one 
dollar and seventy-five cents in Confederate money ; that on 
the same day, April 12th, 1862, he deposited the above with 
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Jesse Lambreth, ordinary; that said ordinary had the right 
only to authorize King to transfer to his successor ; that said 
fund remained with the ordinary until August 18th, 1862, 
at which time they were turned over to Henry A. Gartrell, 
successor to Joshua King, who was appointed at the August 
term of the court of ordinary, 1862, Samuel Mobley being on 
said Gartrell’s bond ; that at said time Confederate money was 
worth only about forty-five cents in the dollar, and the amount 
of $2,179 80 was worth only $980 91, which is less by the 
sum of $1,198 89 in specie; that on January 23d, 1863, Gar- 
trell received from Alabama, Calhoun county court of probate, 
$2,600 00, part Confederate treasury notes and part state bank 
bills, Confederate notes being then three dollars for one in 
specie, and state bank bills two dollars for one in specie; that 
on the 19th of January, 1863, he received from Dupriest 
$113 41 in Confederate notes of like value as above; that 
Gartrell and Mobley used the above moneys in the purchase 
and sale of cotton, and made net profits to the amount of 
$2,000 00, or over, which profits petitioner claims; that Gar- 
trell neglected to make any return to the ordinary, and re- 
fuses to settle or account. Asks the court to decree that King 
shall account for the principal and interest received by him, 
and decree the collection of such sum as is fairly and justly 
due; and that an account may be taken between said lunatic’s 
estate and the said Gartrell and his surety, Mobley, of amounts 
received and profits made on the purchase and sale of cotton ; 
asks that Dr. Joshua King answer as follows: The money 
and property and value received, giving dates and amounts, 
and how much paid to Gartrell, and when paid, and what kind 
of money paid? 

The answer of King says that he was appointed guardian 
July 3d, 1854; denies that he received $2,500 00; asserts that, 
on 7th of June, 1856, he had received from the estates of com- 
plainant’s father and sister $2,129 78, and paid out, as by 
vouchers recorded, $319 64, leaving a balance of $1,810 14; 
that he received, on the 21st day of May, 1859, from P. Du- 
priest, $122 84, and from the same source, January 4th, 1860, 
VoL. LI. 39, 
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$289 00; that he had on hand, June Ist, 1860, $1,890 07, 
and on the Ist day of April, 1862, the- sum of $2,179 80; 
that he never received any specie, all moneys received up to 
June Ist, 1860, being in bank-bills, which were not at par 
with specie; that the balance on hand, April Ist, 1862, was 
in Confederate treasury notes, which was the then currency 
of the country; that he, after proper application at the June 
term, 1862, of the court of ordinary, was discharged as guar- 
dian, and it appears of record that Gartrell was appointed on 
the same day; denies that he did, on the 18th day of August, 
1862, or any other day, turn over to Gartrell the sum of 
$2,179 80 in Confederate treasury notes, or in any other kind 
of money or funds, but asserts that on April 12th, 1862, he 
did pay to Jesse Lambreth, ordinary, in funds then current 
and at par, and equal in value for all purposes to the funds 
originally received, the sum of $2,179 80, and took a receipt 
from said ordinary, a copy of which is attached to the answer ; 
denies that fund paid over were worth only forty-five cents 
on the dollar, or that the sum of $2,179 80 was actually 
worth only $980 91, but was worth fully as much as the 
amount received; submits, as a question of law, not of fact, 
whether or not he was bound to keep the money in bills of 
the same bank or banks received; denies that he should be 
held responsible for exchanging one species of paper currency 
for another; denies that any such loss occurred during the ex- 
istence of his guardianship; denies that he is indebted to com- 
plainant in the sum of $1,198 89, with interest from August 
18th, 1862, or in any sum whatever; says he received, in an- 
swer to interrogatories— 

January 2, 1855. From sale of land in Fioyd county, ... $1,000 00 
January 2, 1855. From sale of interest in—— ... ... .. 162 00 
February 12, 1856. From estate of Martha L. Hughes, ... 886 44 


May 2, 1859. From claim on P. Dupriest,... ... .. «. .. 122 84 
January 4, 1860. From claim on P. Dupriest, ... .. .. 289 00 


$2,460 28 


That these sums were received in the current bank-bills of 
the day, which were always worth less than specie; that on 
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the 12th day of August, 1862, he paid to J. Lambreth the 

balance then in his hands, to-wit: $2,179 80; that he turned 

over nothing to Gartrell, defendant’s successor; alleges that 

the nominal sum so turned over to the ordinary was $2,179 80, 

and the real value was the same; denies all manner of com- 
bination and confederacy. 

The case is made sufficiently clear from the above state- 
ment of the pleadings, together with the motion for a new 
trial which follows, without the necessity of incorporating the 
testimony. j 

The jury found for the complainant, against the defendant, 
King, $900 00 principal, with interest from May Ist, 1865. 
The fate of the other defendants is immaterial here. King 
moved for a new trial upon the following, among other 
grounds : 

1st. Because the verdict was contrary to the law and the 
evidence. 

2d. Because it was contrary to the following charge of the 
court: ‘The court of ordinary has jurisdiction in all matters 
properly coming before it, and especially over estates of minors 
and lunatics. The statute rules regulating mode of doing 
business by court of ordinary ought always to be conformed 
to, but if not conformed to, the judgments are irregular, but 
are not void, and cannot be attacked for that reason before 
another tribunal. To justify such an attack the judgment 
must be void. The court of ordinary, having jurisdiction of 
person and property, and authority being shown, the law pre- 
sumes the court required all the law requires to have been 
done, before dismissing King from his guardianship and we 
cannot go behind that judgment to attack it collaterally. If 
the jury believe King was dismissed, and Gartrell appointed 
on same day, and qualified, ete., King ceased to be guardian, 
and not responsible further as guardian, provided Gartrell 
succeeded to possession of property and money of the ward held 
before by King as guardian. A settlement with Confederate 
treasury notes, when prudent men received and paid them 
out, and it was the then currency of the country, was 4 good 
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and valid settlement, and King is relieved from any further 
liability.” 

3d. Because the court erred in charging as follows, the 
same not being warranted by the evidence: “If you believe 
King received good money and paid back money depreciated 
in value, and not equal in value to money received by him, 
the burden is upon King to show that the money became de- 
preciated without his fault, and in lawful promotion of his 
trust, otherwise he will be liable for difference in value of 
money received and money returned by him.” 

The motion was overruled, and King excepted. 


D. 8S. Printup; DasByry & FoucueE, for plaintiff in error. 


A. R. Wricut; E. N. Broyies; C. N. FEATHERSTON, 
for defendants. 


McCay, Judge. 


1. There is nothing in the proceedings before the ordinary 
that concludes inquiry into the accounts of the defendant be- 
low. The judgment permitting him to resign and discharg- 
ing him from his office is no adjudication that he has settled 
with the new guardian. He must be discharged from his of- 
fice before a new one can be appointed, since it is plain there 
cannot be two guardians at the same time, one succeeding the 
other. No settlement can be had until the new guardian is 
clothed with his office, and this is the clear intent, not only 
of the Code, section 1848, but of the act of 1850; Cobb’s Di- 
gest, 339,.and act of 1857, pamphlet, 60, 61. 

2. It is very plain, from the testimony, that there was never 
any settlement between the new guardian and the old. The 
receipt does not purport to be in full, but only of the money 
left with the ordinary, the specific money. As it was in Con- 
federate money, the new guardian had a right to suppose it was 
legally and properly in that money, and that either the old 
guardian had originally got it in that money, or that in the 
due and legal execution of the trust it had, without fault, got 
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into that money, and, at last, that is the question in this case, 
The facts as they appear in the record, are perfectly consistent 
with the idea that this guardian mixed this money with his 
own funds, and that what he paid over to the ordinary was 
the amount he was due the lunatic, not what he had on hand, 
but what he owed. He got it in par funds. How did it get 
into Confederate money? Nobody knows but him. To prove 
that he did not lend it out, is to prove a negative. To prove 
he did, and that he took Confederate money in good faith from 
the borrower, was a matter that he could prove if it was true. 
He might even show this by his returns, but they treat him 
simply as a debtor, as having mixed the funds with his own. 
It was for him to show what the truth was. 

3. Upon the whole, we think the jury justified by the evi- 
dence in their finding, and that there was no error in refusing 
the new trial. 

Judgment affirmed. 


Tuomas 8. CumM1nG, plaintiff in error, vs. VirerL A. CLEGG, 
defendant in error. 


[TripPE, Judge, was providentially prevented from presiding in this case.] 


That the defendant has been adjudged a bankrupt, and the property cov- 
ered by the mortgage regularly set apart to him as his exemption, is 
not a good plea in bar to the foreclosure of said mortgage, where it is 
not alleged that the mortgagee proved his lien in the bankrupt court, or 
that the assignee has interfered in any manner with the mortgage, un- 
der the provisions of the 20th section of the bankrupt act. 


Bankrupt. Mortgage. Before Judge Harris. Dooly Su- 
perior Court. March Term, 1874. 


For the facts of this case, see the decision. 
C. T. Goong, by brief, for plaintiff in error. 


W. A. Hawkins; Cook & Crisp, for defendant. 
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SUPREME COURT OF GEORGIA. 


Cumming vs. Clegg. 


Warner, Chief Justice. 


This case came before the court below on the petition of 
Clegg, the plaintiff, to foreclose a mortgage made by Cum- 
ming, the defendant, on certain real estate described therein. 
The defendant filed the following plea in bar of the plaintiff’s 
right to foreclose his mortgage in the state court: 

“And now, at this term of the court, comes the defendant, 
Thomas S, Cumming, and for plea and defense why said rule 
nisi should not be made absolute, says that since the last ad- 
journment of this court, to-wit: on the ..... . day of Novem- 
ber, 1873, this defendant filed his voluntary petition in bank- 
ruptcy in the district court of the United States for the south- 
ern district of Georgia, and was afterwards, to-wit: on the 
evens . day of November, 1873, by said court and its proper 
officers, duly declared and adjudged a bankrupt; that in his 
schedule of creditors, the plaintiff in the above entitled cause 
was named and set forth, together with the nature, character 
and amount of his debt, to-wit: the mortgage which he is now 
endeavoring to foreclose; that said plaintiff was duly served 
and notified by William H. Smyth, the United States mar- 
shal of said district court of the United States; that the lands 
covered by said mortgage were duly and regularly set apart to 
this defendant by J. R. McCleskey, Esq., his assignee in bank- 
ruptey, as his exemption under the laws of the United States, 
which return of said assignee was not excepted to by said 
plaintiff, or any other creditor, within twenty days after the 
same was duly and regularly returned and filed as required 
by law, nor at any other time, but the said exemption was 
approved by the court of bankruptey, and adjudged to be the 
exemption of this defendant. ; 

“And defendant sets up the above facts as his defense, and 
says that this court has no jurisdiction, right or authority, in 
any way or manner whatever, to grant said rule absolute as 
prayed for.” 

On the hearing of the case, the plaintiff demurred to the 
defendant’s plea, which demurrer the court sustained, and the 
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defendant excepted. It appears from the bill of exceptions 
that certain other facts were agreed to which were to be made 
a part of the record, but what those other facts were, the rec- 
ord does not disclose, and therefore this court must decide 
the case as presented here by the plaintiff in error. Was the 
court right in sustaining the demurrer to the defendant’s plea? 
There is no averment in the plea that the plaintiff proved his 
mortgage debt in the bankrupt court, or that the assignee in 
bankruptcy interfered in any manner whatever with the plain- 
tiff’s mortgage lien, as provided by the 20th section of the 
bankrupt act. The plaintiff having a mortgage lien on the 
defendant’s property, it was optional with him whether he 
would prove his debt in the bankrupt court, or stand upon 
his mortgage lien for its payment. According to the ruling 
of this court in Jones vs. Lellyett & Smith, 39 Georgia Re- 
ports, 64, there was no error in sustaining the demurrer to the 
defendant’s plea. 

Let the judgment of the court below be affirmed. 


Isaac Hooper, plaintiff in error, vs. Toe State oF GEOR- 
GIA, defendant in error. 


1. It is not error in the judge, on the trial of an indictment for murder, 
to say to the jury that, in his opinion, the case rested on the law of 
murder, voluntary mans!aughter, or justifiable homicide, if there be 
in fact no evidence from which it could be inferred that the killing was 
involuntary. 

2. On the trial of an indictment for murder, the judge charged, among 
other things, as follows: ‘* What I have read to you from the Code de- 
fining the different grades of the crime you are to take from the court 
as law. What the opinion of the court may be in its application to the 
case, you may consider and receive or reject, according to your consci- 
entious convictions. It is presumed that the court is familiar with the 
law, and you ought to pay deference to those opinions and not con- 
temptuously disregard them :”’ 

Held, that this was not error. In the application of the law to the facts, 
the jury are judges of the law and facts, and whilst they should pay 
respect to the opinions of the judge, yet they have a right to make 
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’ such application, according to their own convictions of the truth of 
the case. 

8. The sixth, seventh and eighth grounds of error in this case, objecting 
to the charge of the court as to the effect of opprobrious words and as 
to the right of deceased, under certain circumstances, to strike, and 
the character of the violence he would be authorized to use, are not 
well taken. There was evidence to justify the charge as given. 

4. The verdict is sustained by the evidence, and ought not to be dis- 
turbed. 

Criminal law. Charge of Court. Manslaughter. New trial. 

Before Judge PotrLe. Richmond Superior Court. October 


Adjourned Term, 1873. 


Isaac Hooper was placed on trial for the murder of Howard 
Satterwhite, and found guilty. He moved for a new trial 
upon the following grounds, to-wit: 

1st. Because the court erred in charging the jury as follows: 
“Tn the opinion of the court this case rests upon the law of 
murder, voluntary manslaughter, or of justifiable homicide. 
I have given you in charge all the grades of manslaughter, 
and but for the position of defendant’s counsel, would not give 
you the law of involuntary manslaughter, notwithstanding 
this opinion, if you find from the testimony that the defend- 
ant unlawfully killed the deceased, without any intention to 
do so, you may find involuntary manslaughter, either in the 
commission of a lawful act or of an unlawful act.” 

2d. Because the verdict was contrary to the law and the 
evidence. 

83d. * * * * * * 

4th. Because the court erred in the following charge: 
“ What I have read you from the Code defining the different 
grades of crimes, you are to take from the court as law; what 
the opinion of the court may be in its applicatian to the case, 
you may receive or reject according to your conscientious con- 
victions. It is presumed that the court is familiar with the 
law, and you ought to pay deference to those opinions, and 
not contemptuously disregard them. You have the right to 


do so if you honestly differ from the court.” 
5th. * x * ‘ = * x * 
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6th. Because the court, after charging in the language of 
the Code as to the justification of a battery by proof of op- 
probrious words, erred in charging as follows: “If the pris- 
oner used opprobrious words to the deceased, the latter had 
the right to threaten, or to commit’ a battery, in reply to those 
words, and those words may or may not amount to a justifica- 
tion according to the nature or extent of the battery, all of 
which must be determined by the jury.” 

7th. Because the court erred in the following charge: “If 
the defendant approached the deceased in a threatening man- 
ner, using opprobrious words and armed with a deadly wea- 
pon, and if the deceased knew, or had reason to believe that 
the prisoner had a deadly weapon, and was then and there 
acting under the fears of a reasonable man that a felony was 
intended on him by violence or surprise, the deceased had a 
right to strike the prisoner, and if he did strike or intended 
to strike, (and the amount of force used by him is immaterial) 
and the prisoner then struck the deceased, without any other 
provocation, and death ensued, it would be murder, and can- 
not be manslaughter if the prisoner had malice. While 
malice is inferred when a killing takes place, and murder is 
presumed, the presumption may be rebutted by proof pro- 
duced by the state or the accused ; the burden of proof to re- 
but this presumption is on the defendant.” 

8th. Because the court erred in the following charge: “If 
you believe from the evidence that the accused sought the dif- 
ficulty with the deceased for the purpose of taking his life, 
and did any act other than using words, towards the deceased, 
with the purpose of inducing him to attack him, and if you 
believe, from the evidence, that the defendant sought for and 
induced a provocation from the deceased, the killing of the 
deceased would be murder.” 

It is only necessary to state in reference to the first ground 
of the motion for a new trial, that there was not a particle of 
testimony upon which a verdict for involuntary manslaughter 
could have been claimed. 

As to the second, that the evidence to support the verdict 
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was abundant if the instructions of the court to the jury were 
correct, 

As to the remaining grounds, except the seventh, they are 
sufficiently clear in themselves. 

As to the seventh, it was insisted that there was no evidence 
to support the charge therein set forth. The facts presented 
by the testimony upon this point of the case were, in brief, as 
follows : 

On the night of the homicide, Gardner’s band, of which 
deceased was a member, was out serenading. The defendant, 
who was a musician, though not a member of the organiza- 
tion, accompanied them. For some reason he entertained to- 
wards some of the band, and especially towards the leader, the 
most deadly hostility. He had stated on the evening of the 
difficulty, exhibiting his knife, that there were three or four 
members whose throats he intended to cut, that he must have 
revenge. He had played with them on previous occasions, 
taking the place of some member who was absent. He seems 
to have joined them on this evening without any invitation. 
In the course of the serenading tour the defendant commenced 
eursing. The deceased told him that he ought to obey the 
leader. He then cursed deceased, who replied that if he was 
going to be cursing he would not have anything to do with 
him. He then said to deceased, “you are as damned a rascal 
as some of the rest of the band, and I intend to get my satis- 
faction this night.” The deceased walked off. The defendant 
called him back to speak to him. What passed at this inter- 
view is only known from the dying declarations of the deceased 
and the surrounding circumstances. The deceased, imme- 
diately thereafter, was found lying on the ground mortally 
wounded by a knife or some such instrument. By him, was 
found the knife which the defendant had previously shown. 
The defendant was gone. The deceased stated that the de- 
fendant had killed him. On the next day the defendant was 
arrested in South Carolina. He had two bruises on him. 

The motion was overruled, and the defendant excepted. 
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Marcetuus P. Foster; H. A. Duncan, for plaintiff in 
error. 


DAVENPORT JACKSON, solicitor general, by JACKSON & 
CLARKE, for the State. 


McCay, Judge. 


1. It seems absurd to ask a new trial on the ground that 
the court told the jury the case was one of murder, voluntary 
manslaughter, or justifiable homicide, when it is admitted 
there is nothing in the evidence to indicate any other grade of 
homicide. Unquestionably the killing was not involuntary ; 
there is no evidence to that effect. Ordinarily it is improper 
for the judge to say to the jury anything indicating what the 
verdict ought to be; but, surely, where there is absolutely no 
evidence on some one of the grades of an offense included in 
an indictment, it cannot be a ground for new trial for the 
judge to say to the jury that such an offense is not included. 
Would it be error in the judge, in this case, to have told the 
jury they could not convict of larceny? We do not feel it to 
be our duty to sit here as abstract vindicators of the law. The 
law as administered—the law as applicable to the case—is 
what is to be adjudged, and a charge that could not by any 
possibility, under an honest verdict, injuyg the prisoner, ought 
not to be a ground for new trial. ‘This charge does not come 
within section 3248. It is no expression of opinion as to what 
has been proven. It is but the proper exercise of his function 
in refusing to charge the jury upon a branch of the law as to 
which there is no evidence. Suppose the case had been one 
of pure accident, that the evidence had furnished absolutely 
no evidence of a voluntary killing, and no negligence, would 
it have been competent for the judge to put before the jury 
the law of murder? 

2. We see no error in the charge of the court as to their 
duty ip judging of the law and the facts. We are disposed to 
think, from the line of argument pursued by the counsel for 
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the plaintiff in error, as well as from criticisms from other 
quarters, that there is to some extent a misapprehension of the 
decision of this court in the case of Brown vs. The State, 40 
Georgia, 693, and in the other cases, subsequently to that, upon 
the same line. It has been argued as though those cases had 
infringed upon the provisions of the Code, and of section 16 
of the Code of 1833, providing that in all criminal cases the 
jury shall be judges of the law and the fact, and shall in every 
case give a general verdict of guilty or not guilty. It was not 
the intent of the court to make any such infringement, nor 
to state any new principle at all inconsistent with the fullest 
right of the jury to be judges of the law and the facts, accord- 
ing to the statute. We have given to that case, and to the 
others succeeding it, a full review in the light of the statute 
as well as in the light of the previous decisions of this court 
upon that statute, and we have nothing to qualify or take back 
of what is there expressed. The decision in the case of Brown 
vs. The State is simply to this effect: That the court is the 
channel through which the law is to come to the jury, and 
that they are bound in their consciences by his charge to them 
upon the law ; and we still insist that such is, and always has 
been, the law of this state upon the subject. 

Let us see, however, what this means, and whether it in 
the least interferes with the right and the duty of the jury 
to judge of the law and the facts. As I have said, it was not 
the intent of the court to lessen in the least the right and the 
duty of the jury so to judge. Indeed, so long as it is made 
imperative upon the jury to give a general verdict of guilty 
or not guilty, it must be true that they shall be judges of the 
law and the facts, and it would have been not only an usur- 
pation by the court to deny this right, but it would have left 
the jury incapable of performing their sworn duty, under the 
law, todo so. The jury are the judges of the law in the same 
way that they are of the facts. They go into the box with 
minds absolutely free from any convictions or impressions 
about the case. They hear the charge read_—the evidence is in- 
troduced—the law given to them, and they proceed to find 
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a verdict. They judge of the law and the facts, and then 
come to a conclusion whether, under the Iaw and facts, the 
defendant be guilty or not guilty. 

Suppose the judge were to say to them, “Gentlemen, you 
are the judges of the law and the facts. The latter, the facts, 
you are to gather from the testimony. ‘That is the channel, 
and the only channel, through which you are to get the facts. 
You will remember what the witnesses have said, as well as 
what has been proven by the documents presented, and what 
has been admitted. You have no other source to go to for 
the facts. You are not to take them from the lawyers, nor 
from the court, nor are you to imagine them; you cannot even 
take them from your own knowledge. If one of you know 
a fact, you are not to consider it, unless it was stated by you 
as a witness, sworn as such, and examined by the parties. 
These, and these only, are the means by which you get the 
facts. You must determine, judge from these sources, what 
the facts are, and you are bound in your consciences to take 
the facts from these sources, and these alone.” Would this 
be error? Would this be any infringement or limitation of 
the right and duty of the jury to judge of the facts? We 
think clearly not. Is it different as tothe law? Imf the judge 
say to them, “Gentlemen, you are also judges of the law. It 
is your duty and your right to find out and to judge what is 
the law of this case. Indeed, you must do so; because your 
verdict, being a general one of guilty or not guilty, is a con- 
clusion of law and fact. You must judge of both—find out 
both. I have told you how you are to get at the facts and 
judge of them; the law you are to get from the court. You 
are not to get it from the contradictory and adverse opinions 
and arguments of the lawyers, nor from ihe books they read. 
They are not under oath, and they may, as they often do, in 
the heat of argument and partizanship, read them unfairly. 
The law does not permit you to take the books with you to 
your room and read them for yourselves. You cannot make 
or imagine the law any more than you can the facts. It is 
my duty—my sworn duty—to give you the law in charge ; 
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that is the channel, and the only channel, through which you 
are to get the law, as the testimony is the only channel for the 
facts. It is your duty to listen to the law as I shall read or 
charge it to you. It is your duty to endeavor to understand 
it—to get a clear comprehension of it—to come to a conclu- 
sion, on your oaths, as to what it is—to judge of it as you are 
to do of the facts—and having done so, both as to the law 
and the facts, to conclude, tu judge, from both the law and 
the facts as you have got them—the one from the lips of the 
court, the other from the lips of the witnesses—whether the 
defendant is guilty or not guilty.” This is precisely the mean- 
ing of the court in the case of Brown vs. The State, and noth- 
ing more, and this is all that is said. 

The jury are the judges of the law just as they are of the 
facts. ‘They are the tribunal to say whether, under the law 
and the facts, the defendant be guilty or not; they get the 
facts from the witnesses, the documents and the admissions, 
and they get the law from the court; they judge as to both; 
they come toa conclusion from the legal sources at their com- 
mand what both are, and they judge from both whether the 
defendant be guilty or not guilty. 

The point, and the only point, in the decision of the case 
of Brown vs. The State, is that the channel, and the only 
channel, through which information is to come to the jury as 
to what is the law, is the court. Is there any other provided 
by law? Ifso, let the statute or decision declaring it be pro- 
duced. Let one thinking upon this subject imagine himself 
present at acriminal trial. The jury is sworn—the defendant 
pleads not guilty—the charge is read—the evidence intro- 
duced—the lawyers speak—and the judge charges. How 
does the law get to the jury? How can it get to them? The 
jury do not get permission to read the law books—the law- 


yers do not agree as to what the law is. Who shall say? — 


Are the jury without a guide as to the law? ‘They havea 
right to, nay, they must, take the evidence as their sure and only 
guide as to the facts. Are they at sea as to the law? Must 
they guess at it? Must they take it from their own"convic- 
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tions of what the law ought to be? Must they sway to and 
fro as the lawyers may badger them? Is the life or the prop- 
erty of the citizen held by so precarious a tenure as ,this— 
the whim of a jury or the skill of a lawyer? Is there no 
arbiter—no one to say to the jury the law is this—the law 
is that ? 

As a matter of course the jury have a right—a physical 
right—to disregard the charge of the court just as they have 
the physical right to disregard the evidence. Though both 
the law and the evidence demand a verdict of guilty, they 
have a right—a physical right—to find the defendant not 
guilty. If they do, there is no redress. But this is just as 
true as to the facts as to the law, and I suppose nobody doubts 


-that the jury are, in consequence, bound to find according to 


the evidence. 

The truth is, the ideas of those who are disturbed at this 
view of the subject, as it seems to me, are loose and undefined, 
and would startle themselves if they would undertake to ana- 
lyze them. Their conception of a judge is one who investi- 
gates the law and determines, from conflicting decisions, what 
it is; one who reads the books, carefully cons over the words 
of a statute, considers the old law, the evil, the remedy, ete., 
and they do not understand how it is possible for any one to 
occupy the position of a judge of the law who does not exer- 
cise this latitude of judgment. But even the judge of the su- 
perior court, nay, the judges of this court, are often shut up 
to very narrow bounds in judging of the law. It is not a 
matter of much consideration to decide that under our law 
that a will must have three witnesses ; the judge is bound by 
very narrow bounds when he is called on td tell a jury what 
is the law in questions settled by statutes, and a jury may, 
in a very full sense, be judges of the law, when they have 
but one source to go to for it. Nor is there anything in any 
of the decisions of this court previously to the case of Brown 
vs. The State, contrary to the rule as there laid down, 

The truth is, the precise question was never before the court. 
In Keener’s case, 18 Georgia Reports, 199, Judge LumPpKIN 
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that is the channel, and the only channel, through which you 
are to get the law, as the testimony is the only channel for the 
facts. It is your duty to listen to the law as I shall read or 
charge it to you. It is your duty to endeavor to understand 
it—to get a clear comprehension of it—to come to a conclu- 
sion, on your oaths, as to what it is—to judge of it as you are 
to do of the facts—and having done so, both as to the law 
and the facts, to conclude, tu judge, from both the law and 
the facts as you have got them—the one from the lips of the 
court, the other from the lips of the witnesses—whether the 
defendant is guilty or not guilty.” ‘This is precisely the mean- 
ing of the court in the case of Brown vs. The State, and noth- 
ing more, and this is all that is said. 

The jury are the judges of the law just as they are of the 
facts. ‘They are the tribunal to say whether, under the law 
and the facts, the defendant be guilty or not; they get the 
facts from the witnesses, the documents and the admissions, 
and they get the law from the court; they judge as to both; 
they come toa conclusion from the legal sources at their com- 
mand what both are, and they judge trom both whether the 
defendant be guilty or not guilty. 
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of Brown vs. The State, is that the channel, and the only 
channel, through which information is to come to the jury as 
to what is the law, is the court. Is there any other provided 
by law? Ifso, let the statute or decision declaring it be pro- 
duced. Let one thinking upon this subject imagine himself 
present at a criminal trial. The jury is sworn—the defendant 
pleads not guilty—the charge is read—the evidence intro- 
duced—the lawyers speak—and the judge charges. How 
does the law get to the jury? How can it get to them? The 
jury do not get permission to read the law books—the law- 
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guide as to the facts. Are they at sea as to the law? Must 
they guess at it? Must they take it from their own"convic- 




















$ 





ATLANTA, JULY TERM, 1874. 615 


Hooper vs. The State of Georgia. 





tions of what the law ought to be? Must they sway to and 
fro as the lawyers may badger them? Is the life or the prop- 
erty of the citizen held by so precarious a tenure as ,this— 
the whim of a jury or the skill of a lawyer? Is there no 
arbiter—no one to say to the jury the law is this—the law 
is that ? 

As a matter of course the jury have a right—a physical 
right—to disregard the charge of the court just as they have 
the physical right to disregard the evidence. Though both 
the law and the evidence demand a verdict of guilty, they 
have a right—a physical right—to find the defendant not 
guilty. If they do, there is no redress, But this is just as 
true as to the facts as to the law, and I suppose nobody doubts 


-that the jury are, in consequence, bound to find according to 


the evidence. 

The truth is, the ideas of those who are disturbed at this 
view of the subject, as it seems to me, are loose and undefined, 
and would startle themselves if they would undertake to ana- 
lyze them. Their conception of a judge is one who investi- 
gates the law and determines, from conflicting decisions, what 
it is; one who reads the books, carefully cons over the words. 
of a statute, considers the old law, the evil, the remedy, ete., 
and they do not understand how it is possible for any one to 
occupy the position of a judge of the law who does not exer- 
cise this latitude of judgment. But even the judge of the su- 
perior court, nay, the judges of this court, are often shut up 
to very narrow bounds in judging of the law. It is not @ 
matter of much consideration to decide that under our law 
that a will must have three witnesses ; the judge is bound by 
very narrow bounds when he is called on td tell a jury what 
is the law in questions settled by statutes, and a jury may, 
in a very full sense, be judges of the law, when they have 
but one source to go to for it. Nor is there anything in any 
of the decisions of this court previously to the case of Brown 
vs. The State, contrary to the rule as there laid down. 

The truth is, the precise question was never before the court. 
In Keener’s case, 18 Georgia Reports, 199, Judge LuMPpKIN 
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does, in substance, lay down this very rule, to-wit: that whilst 
the jury are the judges of the law, yet the judge is the only 
channel through which they can get the law. We do not 
say that the jury have not the right to find the prisoner not 
guilty, even though, under the facts and the law, he be guilty. 
If they see fit to do so there is no help for it. But as we 
have said, this is just as true as to a verdict against the facts 
as to a verdict against the law. Nor do we say that the jury 
are bound by the charge of the court if it be wrong. If they 
find the defendant not guilty in spite of such a charge, no 
harm is done, at least to the defendant. If they find him 
guilty in spite of the charge, the verdict will be sustained. 
Still it is, and must remain true, that the court is the only 
channel by which the law gets to the jury. They must judge 
of it as they get it in the channel provided by law, and as 
they do upon the facts, it is their duty to find a verdict of 
guilty or not guilty. This court has, time and time again, 
granted. new trials in criminal cases when the court erred in 
his charge, and when the jury found contrary to the charge. 

We have no fault to find with the distinction taken by the 
judge, in his charge, as to the duty of the jury in reference 
to his charge of what was the law, and as to what was their 
duty relative to his opinions of the application of the law to 
the facts. If the judge put cases based on the facts, and say, 
under such and such facts he is guilty, we think the jury are 
still left to their judgment, whether, under the facts, he is 
guilty. The whole question of motive and intention is with 
the jury. After the jury have judged as to the facts they are 
to judge whether those facts, as proven, do, under the law, as 
they judge that to be from the lights before them, make a 
case for a verdict of guilty, or for a verdict of not guilty. 

In all matters of application of the facts to the law, in the 
whole judgment of the jury upon the law and facts, they are 
independent of the judge, and we think Judge Pottle has 
happily drawn the distinction in the case before us. 

3, 4. Upon the other questions made upon this record we 
shall say but little. The evidence is voluminous, and we 
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think the charges justified by the evidence; so, too, we think 
tlie verdict is supported by the evidence. The system of jury 
trial would be a sham if the courts were to undertake, under 
such evidence, to set aside a verdict. The jury, under our 
law, are the judges of the law and the facts. The acts of the 
prisoner, the motives for those acts, the intentions of the pris- 
oner, and the consequence of those acts, motives and inten- 
tions, are all matters for the jury to pass upon. They have 
done so in this case, and we see no such evidence of mistake, 
passion or prejudice as to justify any interference. 
Judgment affirmed. 


W. D. Exits, plaintiff in error, vs. W.G. DRAKE, defendant 
in error. 


The defendant gave the plaintiff a note for an amount claimed by the 
latter to be due for board. This note was paid off. The plaintiff sub- 
sequently sued the defendant on an account, to which the general issue 
alone was pleaded. The defendant claimed upon the trial that the 
note was given for too much, and that he so stated to the plaintiff at 
the time of its execution, but nevertheless signed it ‘‘to keep down a 
fuss.’’ He claimed a credit for the excess: 

Held, that no matters in evidence anterior to the date of the note could 
be considered by the jury. 


Promissory notes. Evidence. Before Judge Cowart. 
City Court of Atlanta. December Term, 1873. 


For the facts of this case, see the decision. 
HitLyer & Broruer, for plaintiff in error. 
CoLuieR & Couuierr, for defendant. 


WARNER, Chief Justice. 


The plaintiff brought an action against the defendant on an 
account for $530 50, for board. It appears from the evi- 
dence in the record, that the defendant and his family had 
VoL, Li. 40, 
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been boarding with the plaintiff for a long time. In April, 
1872, the parties had a settlement and the defendant gave to 
the plaintiff his note due at sixty days after date, for the sum 
of $844 60. The defendant continued to board with plain- 
tiff and made him sundry payments in money at different 
times, without giving any instructions as to how the pay- 
ments should be applied. The plaintiff credited the pay- 
ments on the note until it was paid off. Interest was counted 
in the note at the rate of one and one half per cent. per 
month. ‘The defendant filed no othor plea but the general 
issue. The defendant stated in his evidence that the note 
which had been paid off, was given for too much, that the 
plaintiff counted the board up to that time at $105 00 per 
month, that he demurred to it at the time, but the plaintiff 
was irritable and he signed the note to keep down a fuss, 
but the note was for more than was due. The defendant tes- 
tified as to the price of board in the city of Atlanta. The 
jury, under the charge of the court, found a verdict for the 
plaintiff. The court charged the jury that the defendant was 
concluded and could not go behind the date of the note, and 
that no matters in evidence anterior to the date of the note 
could be considered by the jury ; to which charge, the defend- 
ant excepted. 

In view of the evidence and pleadings contained in the 
record, there was no error in the charge of the court to the 
jury. The defendant had given his note to the plaintiff for 
the amount claimed by him to be due for board up to the 
time of the date thereof, and had paid it. It was too late 
after the note had been given and paid, for the defendant to 
go behind it and say that the note was given for more than 
was actually due for board anterior to the date thereof; that 
contract had been fully executed and performed by the de- 
fendant. As the plaintiff received a pretty high rate of inter- 
est on the note, we do not award damages in this case. 

Let the judgment of the court below be affirmed. 
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Wiu1am T. Goutn, assignee, plaintiff in error, vs. ROBERT 
C. Kerr, trustee, defendant in error. 


1. To sustain an action for rent, the relation of landlord and tenant must 
be shown to have existed between the parties. The defendant must 
have, in some way, exercised control over the property. 

2. An assignee for the benefit of the creditors of a bank, is not liable 
for the rent of a room in which the books of the bank were, after the 
assignment, deposited by the president of the bank, it not appearing 
that the assignee exercised any control over the room, or had any use 
for said books. 


Landlord and tenant. Assignment. Before Judge PoTTLeE. 
Richmond Superior Court. October Adjourned Term, 1874. 


Robert C. Kerr, as trustee of Eliza R. Kerr, brought com- 
plaint against William T. Gould, as assignee of the Mechan- 
its’ Bank, on an account for $480 00, for rent of room where 
the books and effects of the bank were stored from September 
30th, 1869, to September 30th, 1873, at $120 00 per year. 
The defendant pleaded the general issue. The evidence dis- 
closed the following facts : 

On the 4th of January, 1866, the Mechanics’ Bank, being 
insolvent, made an assignment to W. T. Gould, for the ben- 
efit of creditors, and he has in his hands the sum of $4,000 00, 
subject to distribution. Since the war, the bank building, ete., 
was in the custody of the federal authority. Metcalf was the 
president, who died in 1870. After the sale of the banking 
house, which must have been made very soon after the execu- 
tion of the deed of assignment, Metcalf took the books of the 
bank away to some place not shown by the proof. The next 
that was known of them they were in the house of the plain- 
tiff. It must be presumed that they were put there, either by 
Metcalf or by some one having authority. There was no ex- 
press contract to pay rent for the books by any one. The deed 
of assignment was in evidence, and while the counsel for plain- 
tiff insisted that the books of the bank were covered by this 
deed, the defendant denied that they.were. The books re- 
mained in the room of plaintiff from 1869 to 1873. After 
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referring to the books as containing a “ particular description” 
of the lands, “all the furniture, fixtures and movables of ey- 
ery description,” are covered by the deed, “together with al 
other personal chattles,” ete. These words, and the whole pa- 
per shows that it was the intention to convey the whole estate 
of this bank to Judge Gould for the use of creditors. The 
assignee knew that the books were in plaintiff’s room after 
Metcalf’s death, in 1870. 

The jury found for the plaintiff under instructions from the 
court to that effect. The defendant moved for a new trial on 
the ground of error in such instructions. The motion was 
overruled, and the defendant excepted. 


WituiaM T. Goutp; W. H. Hvtt, for plaintiff in error. 


Frank H. MILuer, for defendant. 


McCay, Judge. 


1. That a debt for rent may exist, the relation of landlord 
and tenant must exist. There is no pretence here that Mr. 
Gould ever, directly or indirectly, had or exercised any con- 
trol or dominion of this room. Had these goods been in fact 
his, and been put for safe keeping in this room by the presi- 
dent of the bank,-with his assent, perhaps a question might 
arise, whether he was not impliedly liable for storage. 

2. But under the evidence we do not think Mr. Gould lia- 
ble in any way. These books did not become his by the as- 
sigument. The bank is still in existence, and the books be- 
long toit. The proof is, that Mr. Gould had no use for them, 
and never did take any custody or control over them. He 
did, by permission of Mr. Metcalf’s executor, look among 
them for the minutes in which his deed of assignment was 
written, but he did not find it. That his deed does refer to 
a description of certain lands contained in the books might 
give him the right to examine that book, to get at the descrip- 
tion, but even that beok would still be the property of the 
bank, That the bank may owe this debt is true enough, but 
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it is a debt contracted since the assignment, and cannot claim 
with the beneficiaries of that assignment, much less come in 
and take the money from them, as would be the effect of this 
verdict. We think it clear that, under the proof, the plaintiff 
in error is not liable, either for the rent of this room or for 
storage of the books. ° 

Judgment reversed. 


JAMES C. C. Buack et al., plaintiffs in error, vs. JosEPH J. 
CoHEN et al., defendants in error. 


ALFRED SHoRTER ef al., plaintiffs in error, vs. THE Mayor 
AND CouncIL OF RomE et al., defendants in error. 


1. Bonds issued by a municipal corporation having lawful authority to 
issue such instruments, are, in the hands of innocent purchasers, bind- 
ing, notwithstanding irregularity or fraud ii the manner in which they 
were placed upon the market. 

2. Power vested in a municipal corporation to make all contracts which 
it might deem necessary for the welfare of said city, includes the au- 
thority to issue bonds. 

3. Certificates of indebtedness issued by a municipal corporation, receiv- 
able in payment of public duties, are binding upon the city, notwith- 
standing the fact that such act was in violation of a penal law. 

4. Where bonds are issued by a municipal corporation to redeem a cur- 
rency binding on the city, it was competent for the general assembly 
to ratify such issuance. 

5. Where the title of an act specifies some of the objects for which it 
was passed and contains the general expression, ‘‘ and for other pur- 
poses,’’ portions of the act not especially indicated in the title are 
nevertheless valid. 

6. Where the subject matter of legislation is the subscription to stock of 
railroad companies by a municipal corporation, the fact that an act 
and an amendment thereto, authorize the subscription by said corpora- 
tion to the stock of two or more railroads, does not render them un- 
constitutional as referring to more than one subject matter. 

7. Authority to subscribe to stock of railroad companies necessarily im- 
plies that such municipal corporation should provide the means to 
pay therefor. 

8. Where it is submitted to the citizens under the provisions of the con- 
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stitution of 1868, whether a municipal corporation shall subscribe to a 
work of public improvement, a majority of those voting being in favor 
thereof, will authorize such issue. 


Municipal corporations. Bonds. Charter. Constitutional 
law. Laws. Elections. Before Judge UNpERwoop. Floyd 
county. AtChambers. June’30, 1874. 


For the facts of this case, see the decision. 


WivuraM H. Huti; Joet BRANHAM; HAMILTON YAN- 
cEY, for the bondholders. 


D. S. Printup; ForsytH & REEsE; Wricut & FEATH- 
ERSTON, for the tax-payers. 


WARNER, Chief Justice. 


This was a bill filed by J. J. Cohen and others, citizens 
and tax-payers of the city of Rome, praying for an injunc- 
tion to restrain the mayor and council of said city from levy- 
ing and collecting an extraordinary tax for the payment of 
the interest due on certain described bonds, as well as for the 
payment of said bonds issued by said city, on the ground that 
said bonds were illegally and fraudulently issued, and that 
the same may be declared null and void. The defendant an- 
swered the bill, as well as other parties who were holders of 
the city bonds, and who were allowed to come in as parties 
defendants. The bill did not waive discovery, but required 
an answer to the allegations made therein. On the hearing 
of the application, the presiding judge, acting as chancellor, 
granted the injunction restraining the levying and collecting 
an extraordinary tax to pay the interest coupons attached to 
the bonds issued by the mayor and city council of Rome to 
pay the subscription for stock to the North and South Rail- 
road Company of Georgia, and the sixty-five bonds issued to 
redeem what is called city currency, numbered from one to 
sixty-five, inclusive, but refused the injunction to restrain the 
raising, by extraordinary tax, money to pay the $5,000 00 
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bonds called fire bonds and interest, and interest coupons on 
the bonds called the Memphis Branch , Railroad Company 
bonds, and the water works bonds. Whereupon both par- 
ties excepted. The complainants allege in their bill that the 
bonds were issued by the defendant without authority of law, 
and that the same were irregularly and fraudulently issued by 
the defendant. The defendant denies in its answer, the alle- 
gation of fraud, and sets forth the manner and the purposes 
for which the bonds were issued. 

1. The main controlling question in this case is, whether 
the defendant had, as a municipal corporation, lawful author- 
ity to issue the bonds. If it did not have the lawful authority 
to do so, then the bonds are void, and no extraordinary or 
other tax should be levied and collected to pay them, or the in- 
terest due thereon. But if the bonds are not void for the want 
of lawful authority to issue them, although the same may 
have been irregularly or fraudulently issued by the defendant, 
it is bound to pay them to the innocent holders thereof, and 
therefore should levy and collect the extraordinary tax for 
that purpose. It appears from the record that the bonds are 
payable to bearer, and due at a future date, have been nego- 
tiated, and are now in the hands of different parties as the 
holders thereof. 

2. It is insisted that the sixty-five bonds, numbered from 
one to sixty-five, inclusive, issued to redeem the city currency, 
were issued without authority of law, because the defendant 
was not authorized to make a contract by issuing its bonds 
for that purpose, and that the currency which the bonds were 
issued to redeem, was illegally issued by the defendant in 
violation of the statute law of the state; that the act of the 
general assembly of the 23d of August, 1872, legalizing and 
making valid said bonds, could not ratify an illegal transac- 
tion. It appears from the record that the currency which the 
bonds were issued to redeem, were certificates of indebted- 
ness issued by the defendant for the purpose of liquidating 
the indebtedness of the city, and were receivable for all pub- 
lic dues. By the 13th section of the original charter of the 
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city of Rome, the defendant had “special power to make all 
contracts, in its corporate capacity, which it might deem nec- 
essary for the welfare of said city.” All contracts would 
necessarily include contracts under seal, and a bond is noth- 
ing more than a contract under seal. 

3. As to the illegality of the currency which these bonds 
were issued to redeem, it will be seen by reference to the 
act of 1851, on which the 4456th section of the Code is. 
based, that although the defendant might have been indicted 
and punished for issuing the currency in violation of its pro- 
visions, still, it was bound to redeem that currency. The 
fourth section of that act declares, “that the bills, notes or 
checks, if paid away, or tendered in payment, contrary to the 
provisions of this act, shall, notwithstanding anything con- 
tained in this act, be valid, and collectible the same as any 
other note, bill or check, and shall be subject to taxation at 
the discretion of the legislature:” Pamphlet Acts 1851-2, 
page 26. The principle contained in that act is right. If the 
defendant has received the benefit of the currency issued by 
it, though issued illegally, it ought to redeem it, and it was 
not illegal to make a contract for its redemption by the de- 
fendant, in-issuing its bonds for that purpose, inasmuch as it 
was a contract “for the welfare of the city.” 

4, Besides, the defendant being legally bound to redeem 
that currency, it was competent for the general assembly, by 
the act of 23d of August, 1872, to ratify the issuing of the 
bonds, if any ratification was necessary to have made them 
valid. As to the discrepancy as to the date of the bonds men- 
tioned in the title and body of that act, which were intended 
to be ratified, see the decision of this court in Hill vs. The 
Commissioners of Decatur, 22 Georgia Reports, 203. 

5. It is further insisted by the plaintiffs in error that the 
Memphis Branch Railroad bonds and the North and South 
Railroad bonds are void, because the acts of 14th of October, 
1870, and 1st of December, 1871, authorizing the defendant 
to subscribe to stock therein, were passed in violation of that 
provision of the constitution of 1868 which declares, “ Nor 
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shall any law or ordinance pass which refers to more than one 
subject matter, or contains matter different from what is ex- 
pressed in the title thereof.” And because a majority of the 
whole number of voters in the city did not vote upon the 
question of subscription or no subscription to the stock in the 
respective railroad companies. The bonds were issued by the 
defendant to pay its subscription for stock in the two railroad 
companies hereinbefore named, ‘The title of the act of 14th 
October, 1870, is “an act to authorize the mayor and council 
of the city of Rome to subscribe not exceeding $100,000 00 
to stock in the Memphis Branch Railroad upon certain con- 
ditions, and for other purposes.” The 1st section of the act 
authorizes the subscription to stock in the company not ex- 
ceeding $100,000 00, and to issue the bonds of the city for its 
subscription, the interest thereon payable annually. The 2d . 
section of the act provides that the mayor and council shall, 
in each and every year, until said bonds are paid, provide by 
special taxation for the raising of a sufficient sum of money 
to meet the interest on said bonds. The 3d section provides 
that before said subscription is made, the vote of the citizens 
of said city shall be taken in accordance with the provisions 
of the constitution of the state, and provided a majority of 
said citizens (being the qualified voters thereof,) do approve 
of said subscription. The 4th section of the act provides that 
the mayor and council of the city of Rome may subscribe for 
a like amount of stock in any other railroad that may be pro- 
jected, which has its terminus in said city, provided the ques- 
tion of subscription or no subscription be first submitted to 
the citizens of said city, and the subscription be approved by 
a majority of the qualified voters thereof. The foregoing act 
of 1870 was amended by the act of 1st of December, 1871, 
and is entitled an act to amend an act to authorize the mayor 
and council of the city of Rome to subscribe not exceeding 
$100,000 00 of stock in the Memphis Branch Railroad upon 
certain conditions, and for other purposes. The 1st section of 
the amended act strikes out the word “annually” in the orig- 
inal act, and inserts the word “semi-annually.” The 2d sec- 
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tion of the amended act declares that all the provisions and 
stipulations of said amended act, and the amendments thereto, 
be of full force in relation to the subscription of the city of 
Rome of $100,000 00 to the North and South Railroad. The 
original act and the amendment thereto, are to be construed 
together as one act. It is contended that there is nothing in 
the title of either of the acts in relation. to the issuing of bonds, 
or as to the subscription to stock in the North and South 
Railroad, or as to the payment of interest, and for that reason 
the acts are unconstitutional and void. In construing this 
clause of the constitution, to-wit: “Nor shall any law or or- 
dinance pass which contains matter different from what is ex- 
pressed in the title thereof,” this court held, in Martin vs. 
Broach, 6 Georgia Reports, 21, that where the title of the act 
specifies some of the objects for which the act was passed, and 
contains this general clause, “and for other purposes,” por- 
tions of the act not specially indicated in the title, are never- 
theless good, under this general clause, and we adhere to this 
ruling of the court in construing these words in the constitu- 
tion of 1868, so far as it regards the title of the act. The title 
of the act under consideration, and the amendment thereto, 
contains the words “and for other purposes,” and therefore it 
is not void, because it contains matter different from what is 
expressed in the title thereof. 

6. The constitution of 1868 has in it an additional clause 
that was not in the old constitutions, to-wit: “Nor shall any 
law or ordinance pass, which refers to more than one subject 
matter.” Does the act of 1870 and the amendment thereto, 
refer to more than one subject matter? What is the subject 
matter of the original and amended act? The subject mat- 
ter, is the subscription of stock to railroads by the mayor and 
council of the city of Rome, including the Memphis Branch 
Railroad, or any other railroad that might be projected and 
have its terminus in that city, and when the amended act 
authorized the subscription to the North and South Railroad, 
that had reference to the same subject matter, to-wit: sub- 
scription to the stock of a railroad specially named, which had 
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its terminus in the city, as it appears from the act incorporat- 
ing it. The issuing bonds to pay the authorized subscription 
to stock in the named railroads, and providing for the pay- 
ment of the interest thereon, has reference to the same sub- 
ject matter of the subscription to stock in the two railroads 
named, and necessarily connected therewith, and germane 
thereto. 

7. The authority to the mayor and council to subscribe for 
stock in the respective companies, necessarily implied that it 
was to provide the means to pay for it; paying for the stock 
subscribed, was the most important part of the whole subject 
matter. Courts will not declare an act of the general assem- 
bly unconstitutional and void, unless it is plainly and mani- 
festly so. The two or more subjects matter referred to in the 
act, not contained in it, to make the act unconstitutional and 
void for that reason, should be so distinct and clear, as to 
leave no doubt upon the mind of the court, as, for instance, if 
an act to subscribe to stock in a railroad company, should refer 
in the body of it, to a subscription for stock in a gold mining 
company, that would he two distinct subjects matter referred 
to in the same act, which the constitution prohibits, but that 
is not the case now before us, nor anything like it ; the whole 
subject matter referred to in the body of the act of 1870 and 
the amendment thereto, is in relation to the subscription to 
stock-by the mayor and council of the city of Rome in two 
named railroads having their termini in that city, and pro- 
viding the means of payment therefor. If there was any- 
thing said in the opinion of this court, in the case of The 
Board of Public Education vs. Barlow, 49 Georgia Reports, 
232, seemingly in conflict with our present ruling, we modify 
what was said in that case, upon a more full and deliberate 
examination of the question. 

8. On the 22d September, 1870, the general assembly passed 
an act to authorize the mayor and council of the city of Rome 
to issue bonds, and borrow money for purposes therein speci- 
fied. By the first section of that act the defendant was au- 
thorized, in its corporate capacity, to negotiate a loan and 
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borrow a sum not exceeding $100,000 00, to be used in 
bonding its present debt and in building and establishing 
water works in said city, and for other purposes mentioned 
therein, for the improvement of the city. The second sec- 
tion authorized the issuing of the bonds of the city, pro- 
vided for the payment thereof, that the same should not be 
sold for less than ninety cents in the dollar, and that before 
said bonds should be issued for public improvements, as speci- 
fied in the act, the question should be submitted to and receive 
the sanction of the majority of the qualified voters of the 
city. It was under this act that what is called the water 
works bonds were issued by the defendant. The complain- 
ants allege that these bonds were issued without complying 
with the provisions of the act, that the question of erecting 
water works did not receive the sanction of a majority of the 
qualified voters of the city, and that the bonds were negotiated 
and sold for less than ninety cents in the dollar. The de- 
fendant, in its answer, admits that a small portion of the bonds 
were sold for less than ninety cents in the dollar, but says 
that the balance thereof were sold at ninety cents, and that 
the question of “water works” or “no water works” was 
twice submitted to the legal voters of the city, and that each 
time a majority of those voting voted in favor of water works. 
By the constitution of 1868 the general assembly may permit 
the corporate authorities of any town, or city, to take- stock 
in, or contribute to, any railroad, or work of public improve- 
ment, or engage in such work, after a majority of the qualified 
voters of such town or city, voting at an election held for the 
purpose, shall have voted in favor of the same, but not other- 
wise. The question is, whether the constitution requires that 
a majority of all the qualified voters of a town or city should 
vote upon the question submitted, or whether a majority of 
those voting at the election is sufficient. In our judgment, the 
constitution only requires a majority of those voting at the 
election. Such are the plain words of it, and doubtless that 
was its true intent and meaning; otherwise, it would have 
said a majority of all the qualified voters of such town or city, 
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instead of saying, after a majority of the qualified voters of 
such town or city voting at an election held for the purpose. 
Every qualified voter in the city of Rome had the privilege of 
voting upon the question, at the time the election was held, or 
not voting, just as he pleased, and if he did not vote when he 
had the opportunity to do so, the presumption is that he was 
willing to abide the decision of those who did vote. What 
we have said in relation to the vote of a majority of the quali- 
fied voters of the city voting at the election in regard to the 
water works bonds, is also applicable to the election held as 
to the subscription for stock in the Memphis Branch rail- 
road and the North and South railroad. 

In our judgment, the defendant had the lawful authority to 
issue the bonds complained of in the complainants’ bill, and 
if the same were irregularly issued by the defendant, or if any 
of them were negotiated and sold for less than ninety cents in 
the dollar, the defendant is bound to pay them, and the inter- 
est thereon to the innocent holders thereof. In support of 
our judgment, we cite the following authorities: Knox vs. As- 
pinwall, 21 Howard’s Rep., 544; Bissell vs. The City of Jef- 
fersonville, 24 Howard’s Rep., 298; Mercer County vs. Hack- 
et, 1 Wallave’s Rep., 94; Gilspeke vs. Dubuque, 1 [bid., 203; 
Supervisors vs. Schenck, 5 Jbid., 781; City of Lexington vs. 
Butler, 14 Ibid., 294; Moran vs. The Commissioners of Mi- 
ami Co., 2 Black’s Rep., 729. 

The application having been made in this case to a court of 
equity to restrain the defendant from levying and collecting 
an extraordinary tax for the payment of the interest due on 
the bonds, the question naturally presents itself, where were 
the complaining citizens of the city of Rome, when the stock 
subscription to the railroad companies was made and the bonds 
issued by the defendant in payment therefor? Why did not 
they interfere then to restrain the defendant from subscribing 
for the stock and issuing the bonds of the city, if the defend- 
ant was violating its duty, as they now allege? Why remain 
quiet and passive until the bonds had been issued and sold, 
and were in the hands of innocent holders thereof? In view 
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of the facts of this case, it may well be questioned whether a 
court of equity should not hold that they are now estopped from 
setting up the grounds of their complaint at this late day, as 
against the innocent holders of the bonds; at any rate, a court 
of equity will not lend a very willing ear to their complaints 
now. We reverse the judgment of the court below in grant- 
ing the injunction restraining the levying and collecting any 
extraordinary tax to pay the interest coupons attached to the 
bonds issued by the mayor and city council of Rome to pay 
the subscription to stock in the North and South Railroad 
Company of Georgia, and the sixty-five bonds issued to re- 
deem what is called city currency, numbered from one to sixty- 
five, inclusive, and affirm the judgment of the court in refns- 
ing the injunction as to all the other bonds specified therein. 

Let the judgment be so entered on the minutes of this court. 


JuLEs Rivat, plaintiff in error, vx. Epwarp F. GALua- 
GHER, defendant in error. 


When, after a verdict in a claim case finding certain real estate subject 
to a mortgage, the property was sold to satisfy the mortgage fi. fa., it 
is the duty of the sheriff to put the purchaser in possession. And to 
do so he may turn out the claimant and his lessees or tenants, and this 
even though said claimant was a purchaser from the mortgagor before 
judgment of foreclosure. 


Claim. Mortgage. Sheriff. Possession. Before Judge 
Gipson. Richmond Superior Court. April Term, 1873. 


Rival brought case against Gallagher for removing him 
and his goods, wares and merchandise, from a certain store- 
room and premises in the city of Augusta. The defendant 
pleaded the general issue. The errors complained of will 
sufficiently appear from the motion for a new trial. The jury 
found for the defendant. The plaintiff moved for a new trial 
upon the following grounds : 
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Ist. Because the court erred in refusing to charge the jury, 
as follows: “A sheriff has no authority to put a purchaser 
of real estate at a sheriff’s sale in possession, if to do so, it is 
necessary to turn out a purchaser from the defendant in exe- 
cution whose title is anterior to the date of the judgment, 
even though it be true that for some reason the judgment was 
a lien anterior to its date, so that the purchaser gets a good 
title. Ifyou believe from the evidence that the title of the 
plaintiff is anterior to the date of the judgment of foreclo- 
sure, the sheriff had no authority to put the purchaser in pos- 
session, if to do so, it was necessary to turn out the plaintiff, 
and if he did so under the instruction of the defendant, the — 
latter is liable.” 

The court charged the first sentence of this request and re- 
fused the last. 

2d. Because the court erred in charging as follows: “If 
Rival was a lessee under Guerin who, before that time, had 
mortgaged the premises, he got only what Guerin had, and 
the sheriff had the right toturn him out. The date of the 
mortgage foreclosure relates back to the date of the mortgage, 
and if Rival held under a lease dated subsequently to the 
date of the mortgage, the sheriff had a right to turn him out.” 

The motion was overruled and plaintiff excepted. 


JosEePH P. Carr; J. C. C. Buack, by brief, for plaintiff 
in error. 


Barnes & Cumming, by brief, for defendant. 


McCay, Judge. 


The judgment in the claim case that the land sold. under 
the mortgage fi. fa. was subject to it as against Raoult and 
his tenants, was conclusive that they had nothing in it supe- 
rior to the title obtained by Mr. Gallagher at the sheriff’s 
sale. It has always been the rule in Georgia that whilst a 
claimant is not obliged to claim, yet if he does do so, and the 
land be found subject, he cannot afterwards insist on his title ; 
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the judgment is an estoppel upon him. Unless this be so, the 
whole proceedings in the claim case are nugatory. The pur- 
chaser stands as a privy to the plaintiff in execution, and has 
bought his rights. The present plaintiff is a tenant of Guerin, 
and must take his fate. His possession is that of Guerin. 
The facts show that both of them held avowedly subject to 
this mortgage. This case does not, therefore, bring up the 
point insisted on in the argument, though we incline to think 
that as a purchaser. from the mortgagor with notice buys only 
the equity of redemption, and has a right to redeem, that he 
stands in the mortgagor’s shoes, and cannot resist the right of 
the purchaser to be put in possession any more than could the 
mortgagor. The case in 45 Georgia, 203, stands on a differ- 
ent footing. The right of plaintiff who has got a judgment 
on an appeal to go upon property sold by the defendant after 
the first judgment, is peculiar. The statute, in terms, declares 
that the property shall not be bownd by the first judgment, 
except that the defendant cannot alienate it. The sale is un- 
der the second judgment. That, for certain purposes, it will 
operate so as to treat land sold by the defendant since the first 
judgment as still his, even in the hands of a’purchaser for 
value without notice, does not alter the fact that it is sold un- 
der the second judgment. Besides, the judgment of fore- 
closure is not a judgment against the defendant. It is a 
quasi proceeding in rem. to assert against the mortgagor, and 
all claiming under him subsequent to the record, or having 
actual notice, the lien of the mortgage on the land. 
Judgment affirmed. 


Morris FIsHet, plaintiff in error, vs. LockKARD & IRELAND, 
defendants in error. 


1, Where the question at issue was whether a sale by an insolvent was 
made to defraud creditors, the fact that rumors of his insolvency were 
prevalent after the date of such sale, was inadmissible. 
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2. Where one ground of attack upon such sale was its secrecy, it was 
competent to prove by a witness who entered the vendor’s store on the 
day of the sale, the vendor and vendee both being present, that from the 
appearance of the goods and the parties, he thought some kind of sale 
was about to be consummated, and asked a clerk in reference to it, who 
smiled and replied that they were selling out, or had sold out, giving 
no very definite answer. 

. It is error to charge upon a point in reference to which there is no 
testimony. 

. The charge that if a witness swears wilfully and knowingly false, even 
to a collateral tact, his testimony ought to be rejected entirely, unless 
it be so corroborated by circumstances or other unimpeached evidence, 
as to be irresistible, in view of the evidence act of 1866, was error. 

. An unusual degree of secrecy in a sale by an insolvent is a badge of 
fraud. Whether such secrecy existed is a question of fact for the jury. 

. If a person buy from an insolvent, knowing that the sale was made 
for the purpose of defrauding his creditors, the transaction would be 
void. Aliter, in the absence of such knowledge. 


Debtor and creditor. Insolvent. Evidence. Charge of 
Court. Witness. Sales. Fraud. Before Judge BucHANAN, 
Floyd Superior Court. January Term, 1874. 


For the facts of this case, see the decision. 


DaBney & FoucueE; D.S. Printup; C. Rowe.t; R. R. 
Harris, for plaintiff in error. 


DunuaP Scott; R. D. Harvey; C. A. THoRNWELL, for 
defendants. 


Warner, Chief Justice. 


It appears from the record in this case, that on the 25th 
day of November, 1865, Lask, a merchant doing business in 
Rome, Georgia, sold his entire stock of goods to Fishel. On 
the 5th day of December, 1865, Lockard & Ireland, creditors 
of Lask, attached the goods as the property of Lask, which 
were claimed by Fishel. On the trial of the claim, the jury, 
under the charge of the court, found the goods subject to the 
attachment. A motion was made for a new trial on the sev- 
eral grounds set forth therein, which was overruled by the 
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court, and the claimant excepted. The errors of law com- 
plained of in the motion, were: First, that the court erred in 
admitting Bruner, a witness for the plaintiff, to testify “ that 
the rumor was current in Nashville, Tennessee, that Lask had 
failed about the 1st of December, 1865 ;” second, because the 
court refused to allow the answer of Hutchins, a witness for 
claimant, to show that the sale of the goods was open and not 
secret, that he was in the store one morning, and from the ap- 
pearance of the goods, thought some kind of sale was going 
on, and made a remark to Ward, a clerk in the store, about 
selling. “Ward smiled and replied that they were selling 
out, or had sold out, but without giving any definite answer 
in any way.” What Ward said at the time was the only part 
of Hutching’s testimony ruled out. Third, because the court 
erred in charging the jury, “If a witness swear wilfully and 
knowingly false, even toa collateral fact, his testimony ought 
to be rejected entirely, unless it be so corroborated by cireum- 
stances, or other unimpeached evidence as to be irresistible.” 
Fourth, because the court erred in charging the jury that “ pos- 
session of personal property by the seller after an absolute sale, 
is a badge of fraud ; it is susceptible, however, of explanation ; 
if not explained, it becomes conclusive.” Fifth, because the 
court erred in charging the jury that “an unusual degree of 
secrecy observed between the parties in the making of the sale, 
is a badge of fraud. It is for you to determine from the evi- 
dence whether an unusual degree of secrecy existed, or did not 
exist, in the making of the sale set up in this case.” Sixth, be- 
cause the court erred in charging the jury, “if the claimant, 
Fishel, bought the goods from Lask, knowing at the time of 
the purchase and sale that Lask was selling the goods to him, 
Fishel, for the purpose and with the intent to defraud his 
creditors, then-the sale would be fraudulent on the part of 
Lask and Fishel, and void as against the creditors of Lask, 
even if a full and fair price was paid for the goods. If the 
defendant, Lask, sold his goods to the claimant, Fishel, with 
the intention to delay or defraud his creditors, and Lask’s in- 
tention to delay or defraud his creditors, was not known to 
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the claimant, Fishel, but if the purchase by Fishel was made 
in good faith, for a valuable consideration and without notice 
of Lask’s intention to delay or defraud his creditors, and with- 
out grounds of reasonable suspicion of such intention, the pur- 
chase by Fishel would be valid, and the property ought to 
be found not subject to the attachment.” 

1. In our judgment, the court erred in allowing the wit- 
ness, Bruner, to testify as to the rumor in Nashville that Lask 
had failed about the 1st of December, 1865, as it was subse- 
quent to the date of the sale of the goods. The sale of the: 
goods took place at Rome, Georgia, on the 25th of November, 
1865. 

2. The court also erred in ruling out the evidence of Hutch- 
ins in relation fo what Ward, the clerk in the store, told him 
in relation to the sale of the goods, for the purpose of rebut- 
ting the evidence of the plaintiff’s, that the sale of the goods. 
was secretly made. Hutchins stepped into the store one 
morning just after breakfast, found Lask, Fishel and Ward 
there. From the appearance of the goods and the parties, he 
thought some kind of sale was going on, and made some re- 
mark to Ward about selling. Ward smiled, and replied that 
they were selling out, or had sold out, but without giving any 
definite answer in any way. Witness did not think proper to 
ask any questions, and retired. ‘The goods and the parties 
presented the appearance of invoicing. He inferred that Lask 
had sold, or was selling to Fishel. The declaration of Ward, 
in connection with the act of the sale of the goods, Lask and 
Fishel being present, was admissible as a part of the res geste, 
said when the parties were actually engaged in the transac- 
tion, according to the testimony of the witness: Code, 3773. 

3. The charge of the court, in relation to the possession of 
personal property of the seller after an absolute sale being a 
badge of fraud, was error, in view of the facts disclosed by 
the record. There is no evidence that Lask, the seller, re- 
mained in possession of the goods after the sale, or exercised 
any control over them, but on the contrary, the evidence is, 
that the sale was made on Saturday, and that Lask left Rome 
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next day, and never came back there. ‘There is no affirma- 
tive evidence in the record to have authorized this charge of 
the court to the jury. 

4, The court charged the jury, in the words of the head- 
note to the case of Ivey vs. The State, 23 Georgia Reports, 
576, that if a witness swears wilfully and knowingly false, 
even toa collateral fact, his testimony ought to be rejected 
entirely, unless it be so corroborated by circumstances or 
other unimpeached evidence, as to be irresistible. On ex- 
amining the judgment of the court in that case, it does not 
seem to sustain the abstract principle asserted in the head- 
note, without qualification, and in our judgment, the rule as 
stated in the head-note in that case, is not the true rule, espe- 
cially in view of our evidence act of 1866. It is much 
broader than the rule stated by this court, in Day & Com- 
pany, vs. Crawford, 13 Georgia Reports, 508, which is, that, 
“if a witness swear wilfully false upon any one material 
point, the jury are at liberty to disregard his testimony alto- 
gether, unless corroborated by circumstances, or other unim- 
peachable evidence.” See also ninth head-note, and judgment 
of the court, in MeLean vs. Clark, 47 Georgia Reports, 25. 
The practical effect of the charge of the court in this case 
was, that if the jury believed that the witness had sworn 
wilfully and knowingly false even to a collateral fact, they 
ought not to believe him, or judge of his credibility as to ma- 
terial facts to which he testified, unless he was corroborated 
by circumstances or other unimpeached evidence which is 
irresistible. Under our eviderice act, the court could not have 
rejected the witness as incompetent to testify, and when he 
did testify, what authority had the court, under the provisions 
of that act, to'tell the jury they ought not to believe him as 
to the material facts of the case, because he had sworn wil- 
fully and knowingly false, as to some collateral fact, unless 
he was corroborated by circumstances or other unimpeached 
evidence which was irresistible? We think the court stated the 
rule too broadly in its charge, in view of the facts of the case. 
5, 6. We find no error in the fifth and sixth grounds, here- 
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inbefore specified and set forth, in relation to the charge of 
the court, in view of the facts contained in the record. We 
grant a new trial in this case on the first, second, and fourth 
grounds, as specified and set forth in this opinion. 

Let the judgment of the court below be reversed. 


N. M. Payne, plaintiff in error, vs. JosepH J. F. BLAckK- 
SHEAR, defendant in error. 


1. When one bought land from a person representing himself to have a 
written authority from the owner to sell, and a deed was made by the 
assumed agent in his own name and without any mention of the prin- 
cipal, and the purchaser went into possession and continued in posses- 
sion seven years: 

Held, that it was not error in the judge to refuse to charge, that the trans- 
action was upon its face so conclusive evidence of fraud as that the 
deed was not a good color of title on which to base a prescription. 

2. It is not error in the judge, on the trial of an action of ejectment, 
where the defendant relies on a title by prescription, to neglect to 
charge the jury, that in making up the seven years possession they 
could not count the time the locality was occupied by the Federal 
army aud the courts were closed, no evidence having been adduced 
upon that subject and no request made for such a charge. 


Ejectment. Prescription. Principal and agent. Charge 
of Court. Before Judge UNDERWooD. Whitfield Superior 
Court. October Term, 1873. 


Blackshear brought ejectment against Payne for a lot of 
land in Whitfield county. The defendant pleaded the general 
issue and title by prescription. Upon the trial, it was ad- 
mitted that the legal title was in the plaintiff if no title by 
prescription had been perfected in the defendant; that the 
land was in the county of the suit and in the possession of the 
defendant. 

The defendant introduced the following chain of title: From 
Routh to Doyal, dated February 18th, 1864; from Doyal to 
Nailon, dated March Ist, 1867; from Nailon to the defend- 
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ant, dated December 28th, 1869. He also proved an open 
and continuous possession of the land in controversy, under 
said deeds, from February 18th, 1864, to March 12th, 1872, 
the date of the commencement of this action. 

Johnson Warmack, one of the witnesses to the deed from 
Routh to Doyal, testified as follows: Was present when said 
instrument was executed ; Doyal had been working for Routh 
in his tan-yard ; Routh had been managing the lot for some 
years for plaintiff; he offered to sell the lot to witness, but 
the latter preferred to purchase other property. Witness said 
in the presence of the parties, that the power of attorney from 
plaintiff ought to accompany the deed and go on record with 
it. Routh said he had such power of attorney, but had left it 
among his papers down the country. Doyal purchased the 
property and paid $2,000 00 in Confederate money, or its 
equivalent, for it. 

The jury found for the defendant. The plaintiff moved for 
a new trial upon the following grounds : 

Ist. Because the court erred in refusing to charge the jury 
as follows: “If Doyal knew that Routh did not own the land, 
but was selling it as agent for Blackshear, and yet conveyed 
the land as his own, it makes this case one in which notice of 
the want of title in the vendor is so potent, that no man of 
honest purposes would buy, and where any man of ordinary 
sense would feel that to buy, go into possession, and set up a 
claim of right, would be a fraud ; that if such facts are proven, 
then it is conclusive of fraud upon the part of Doyal.” 

2d. Because the court erred in neglecting to charge as fol- 
lows: “In computing the time necessary to the ripening of 
a prescriptive title, the time during which the United States 
forces were occupying Whitfield county, and when there were 
no courts held in said county, could not be estimated or com- 
puted ; what that time was is a matter of public history, and 
courts can take judicial notice of it.” 

There was not a particle of testimony introduced upon the 
trial upon which such a charge could have been based. 

The motion was sustained, and defendant excepted. 
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W. K. Moore; J. A. W. Jonnson, by brief, for plaintiff 


in error. 


B. Z. HERNDON ; J. E. SaumateE, by brief, for defendant. 


McCay, Judge. 


1. We think the charge of the court was right. It would 
be carrying the presumption that men know the law, and the 
mode by which land is sold by agents, very far, to say that the 
ease before us presents a conclusive case of fraud on the part 
of the purchaser. It is plain, from the evidence, that Routh 
was the agent of the true owner, and that he told the pur- 
chaser that he had a power of attorney to sell. It is plain, 
also, that Doyal believed him, since he parted with his money — 
on the faith of that statement. We think the matter was 
properly left to the jury as to the good faith of Doyal; and so 
of the other purchasers afterwards. None of them seem to 
have known that the deed ought to be in the name of the 
true owner. One of them, it is true, had refused to buy from 
Routh, because he thought the power of attorney ought to go 
with the deed. . Even he does not seem to have thought it did 
not exist, but that he wanted it in his own keeping. As we 
have said in several cases, it would make the law of prescrip- 
tion useless if, to make it available, men must get a good title 
or take care. Fraud, mala fides, is a reply to it; and by the 
verdict the jury have found that did not exist in this case. 

2. We do not think the amendment, to the motion helps the 
case. Admitting that the court was bound to take judicial 
notice of the occupation of the locality by the Federal troops, 
ete., which we doubt, especially as the period of that occupa- 
tion could not be fixed except by proof, we yet are clear that 
the mere failure of the judge to charge a point of law, espe- 
cially one so latent in the case as this, was no error, unless the 
party complaining had made a request, or in some way called 
attention to it. As it is, it isa clear afterthought, and cannot 
be insisted on after the verdict. 

Judgment reversed. 
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THE GeorGIA Masonic Mutua Lire INSURANCE Com- 
PANY, plaintiff in error, vs. Mary M. Grpson e¢ al., de- 
fendants in error. 


1. An amendment to the by-laws of an insurance company, merely for 
the purpose of regulating its mode of business, and addiug no new 
condition to the policies already issued, is binding on the assured. 

2. An immaterial error is no ground of new trial. 

8. Where a member of a mutual insurance company fails to meet the 

- assessments made upon him, but subsequently transmits to the secre- 
retary thereof an amount of money in payment of all dues then de- 
manded of him, which sum the company retained until after his death 
without notifying him whether it was satisfactory or not, such action 
was a waiver of the default, and restored him to membership. 

. Writings tendered for the purpose of proving handwriting by com- 
parison, are inadmissible unless submitted to the opposite party before 
he announces himself ready for trial. 

. Where the contract in issue or on trial, was made between a corpora- 
tion and a natural person, and the latter died, the officer or agent en- 
tering into the same in behalf of the corporation is an incompetent 
witness ; but the other members of the corporation are competent. 


Corporations. Insurance. New trial. Waiver. Evi- 
dence. Witness. Before C. B. Wooten, Esq., Judge pro 
hae vice. Bibb Superior Court. October Adjourned Term, 
1873. 


For the facts of this case, see the decision. 


SaMvEL D. Irvin, by R. H. Cuark, for plaintiff in error. 
R. W. & S. H. Jemison, for defendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant to recover the amount of insurance alleged to be due 
them. On the trial of the case, the jury, under the charge of 
the court, found a verdict in favor of the plaintiffs for the 
sum of $1,098 00 as principal, and the sum of $259 00 for 
interest. The defendant made a motion for a new trial on the 
several grounds set forth therein, which was overruled by the 
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court, and the defendant excepted. It appears from the evi- 
dence in the record that the defendant, on the 15th of Octo- 
ber, 1868, issued the following certificate, signed by its presi- 
dent, to-wit: “This is to certify that J. B. Gibson, a master 
mason, and a member of Solomon Lodge, number twenty, 
Florida, has paid the sum of $6 00, and is hereby constituted 
a member of the Georgia Masonic Mutual Life Insurance 
Company, and is entitled to all the benefits of said association 
upon his paying $1 10 within ten days after receiving notice 
of the death of any member thereof.” Gibson died in the 
state of Virginia on the 15th of July, 1870, intestate, leav- 
ing his four sisters as his heirs-at-law surviving him, who are 
the plaintiffs in this suit. The defendant resists the plain- 
tiffs’ recovery on the ground that said Gibson, at the time of 
his death, was a defaulter to said company in not paying the 
assessments required of him by.the charter and. by-laws of 
said company, and was not, at the time of his death, a mem- 
ber of said company, and had forfeited all claims upon it. 
The main controlling question as to the merits of the case, 
was whether Gibson had been reinstated as a member of the 
company so as to charge it with the payment of the insurance 
money claimed by the plaintiffs. 

1. The court charged the jury, “that the by-laws of the 
company, at the time Gibson became a member, constituted 
the law of the contract bet ween the members of that company, 
and that the by-laws, as amended March 5th, 1869, did not 
bind him or those claiming through him, unless the company 
could show that he (Gibson) assented to such amendment or 
alteration.” This charge of the court, in view of the facts 
contained in the record, was error. The amended by-laws 
did not annex any new condition to the policy of Gibson after 
the same was issued to him. The amended by-laws only reg- 
ulated the proceedings of the company, and provided, amongst 
other things, that upon the death of a member of the com- 
pany it shall be the duty of the secretary to notify the mem- 
bers of his class of the same, and thereupon each surviving 
member of the class to which the deceased belonged shall, 
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without delay, within ten days after receiving such notice, pay 
to the company $1 10, and in case he neglects to pay the same, 
he shall be notified, and his name erased from the roll of mem- 
bers, and he shall forfeit all claims upon the company: Pro- 
vided, however, that the board of directors shall have power to 
reinstate such delinquent, upon his paying up all arrearages 
and rendering a good excuse for his default. A notice direct- 
ed to a member’s post office or residence, as appearing upon 
the books of the secretary, shall be deemed a legal notice. 
The rules and regulations of the company, adopted in pursu- 
ance of the charter, become a part of each policy, and all the 
assured are presumed to have notice thereof. But new condi- 
tions cannot be annexed to the policy after it is issued, except 
by the consent of the assured: Code, 2837. In our judg- 
ment, the amended by-laws did not invade, impair or annex 
any condition to the policy, which was the contract between 
the parties at the time it was made. 

2. Although this charge of the court was error, still it did 
not hurt the defendant, because there was no evidence that it 
had ever given the notice to Gibson as required by the by- 
laws of the company. 

3. It appears from the evidence in the record that Gibson, 
in the spring of 1870, transmitted to the secretary of the com- 
pany the sum of $35 25 in payment of all dues then demand- 
ed of him by the company; that in the month of July there- 
after Gibson died; the company retained the money in its pos- 
session until after his death, without notifying him whether 
it was satisfactory or not. ‘The court, in substance, charged 
the jury, that if they believed from the evidence that after the 
forfeiture by Gibson, by non-payment of assessments, the com- 
pany received and retained the amount of the unpaid assess- 
ments, then this was a waiver of the default, and for the pur- 
poses of this contract, it restored him to membership. We 
find no error in this charge of the court, in view of the evi- 
dence in the record. If the amount of money, admitted to 
have been received by the company, was not sufficient to pay 
his past dues and entitle him to membership, it was the clear 
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duty of the company to have promptly notified him, and not 
to have retained the money and remained silent until after 
his death, and then refuse payment by alleging he was not a 
member of the company. 

4, We find no error in the ruling of the court as to the re- 
jection of the evidence offered by the defendant as to proof of 
handwriting by comparison, inasmuch as the defendant did 
not comply with the requirement of the 3840th section of 
the Code in submitting the same to the opposite party, nor 
did the court err in rejecting the other written evidence of- 
fered by the defendant at the trial. 

5. It appears from the record, that on the trial, Obear, the 
president of the company, Burke, the secretary and treasurer, 
thereof, and Robson, all being members of the company, were 
offered as witnesses to testify in favor of the defendant. The 
court ruled that they were incompetent witnesses to testify in 
the case, inasmuch as Gibson, the other party to the contract, 
was dead. The 3854th section of the Code declares that 
where one of the original parties to the contract, or cause of 
action in issue or on trial, is dead, the other party shall not be 
admitted to testify in his own favor. In this case, the corpor- 
ation is the party with which the contract was made on the 
one side and Gibson the insured, on the other, and the ques- 
tion is, whether the members of the corporation are compe- 
tent witnesses to testify in the case, Gibson being dead? This 
is the first time this precise question has been presented to 
this court for decision, and we have given to it that consider- 
ation which its practical importance demands. In view of 
the true intent and spirit of the statute, we hold and decide, 
that inasmuch as a corporation can only make contracts by its 
authorized officers and agents, that when a contract is made 
by such officer or agent, for and in behalf of the corporation, 
with a natural person, and such person is dead, the officer or 
agent of the corporation so making the contract, is an incom- 
petent witness to testify in relation to that contract when the 
other party thereto is dead, not on the ground of interest, 
but on the ground that where one of the parties who made 
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the contract is dead, the other party who made it with him, 
although in behalf of a corporation, shall not be admitted to 
testify in relation to that contract in favor of the corporation. 
But this rule is to be confined exclusively to the officer or 
agent of the corporation who actually makes the contract, and 
not to the other members of the corporation who did not ac- 
tually make the contract. The principle embodied in the 
statute, and such is evidently its declared policy, that when a 
contract has been made between two living persons, although 
such contract may have been made in behalf of a corpora- 
tion, if one of the parties who actually made that contract is 
dead, the other party is an incompetent witness to testify in 
relation to it. The other members of the corporation, who 
did not actually make the contract, are not within the princi- 
ple which excludes the party from testifying who actually did 
make the contract. All that can be urged against their testi- 
mony would be that they are interested, but interest does not 
exclude them from testifying, under the statute. The con- 
tract of insurance, as disclosed in the record, was made with 
Obear, the president of the company; he was, therefore, an in- 

* competent witness, Gibson, the other party to the contract 
being dead, but Burke and Robson were competent witnesses, 
under the statute, and the court erred in excluding them, and 
upon that ground alone, we order a new trial in this case. 

Let the judgment of the court below be reversed. 
























GeorGce W. Berry & Company, plaintiffs in error, vs, A. 
J. MILLER & Company, defendants in error. 


Where there are two contesting creditors over a fund in court, and it is 
ordered that the sheriff do pay a certain amount of the same on a 
judgment in favor of one, provided he retain a sufficiency to answer 

the claim of the other, the latter cannot complain that he is injured 

by such order. If the sheriff has to act on it, it is at his peril, and 
cannot affect the final rights of the excepting creditor. 
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Debtor and creditor. Practice in the Superior Court. Be- 
fore Judge Kippoo. Chatham Superior Court. February 
Term, 1874. 


A. J. Miller & Company foreclosed a chattel mortgage held 
by them against one Samuel S. Miller. The execution was 
duly levied, but before a sale was had an injunction issued at 
the instance of George W. Berry & Company, creditors of the 
mortgagee. An attachment was also levied at their instance 
on the same property. The injunction was subsequently 
modified by consent, so far as to allow the sale under the 
mortgage execution to proceed, the litigation to be continued 
over the fund. In the absence of counsel for Berry & Com- 
pany, the court ordered the sheriff to pay over to counsel for 
Miller & Company a certain portion of the fund then in his 
hands, “ provided he retain out of said proceeds a sufficiency 
to answer the judgment of the court in the cause of George 
W. Berry & Company, complainants, and Samuel 8S. Miller 
et al., defendants, now pending in equity in this court.” To 
this order counsel for Berry & Company excepted. 

Subsequently he moved to vacate said order on grounds 
immaterial here. This motion was overruled, and he excep- 
ted. 

Error is assigned upon each of the aforesaid grounds of 
exception. 


Henry B. Tompxkrns, for plaintiffs in error. . 
Cuar.es N. West, by R. H. Cuark, for defendants. 
TRIPPE, Judge. 


Strictly speaking, it would have been more regular had the 
court specified in the order what amount of the money should 
be retained by the sheriff, or to have ordered that some pre- 
cise sum should be paid out. But that was a matter of more 
interest to the sheriff than to any one else. The order re- 
quires him to retain enough to pay the claim of the excepting 
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creditors. That claim is for a specific sum, which possibly 
may be more or less, as it is affected by the time to which in- 
terest may be counted. There was more money in the sher- 
iff’s hands than plaintiffs in error could demand, unless there 
was litigation for a series of years over the fund, and they were 
entitled to interest all that time. There was no one else claim- 
ing the excess but defendants in error. If the sheriff pay out 
too much under the order, it is at his peril, and we do not see 
how Berry & Company can be injured.’ Besides, the mere 
matter of their probable right to claim that their debt shall 
bear interest until they receive the fund—if it be finally ad- 
judged to them—is not enough to demand the holding up of 
a considerable amount of money in excess of their claim, to 
the injury of the debtor and other creditors, when the re- 
maining fund left in the sheriff’s hands under the order,.and 
which, of course, is sufficient to pay plaintiffs’ debt at pres- 
ent, may, by an order of the court, be safely disposed of, so 
that it shall produce precisely the interest that plaintiffs may 
finally claim. 
Judgment affirmed. 


Seaporn Dozier, plaintiff in error, vs. H. K. Lams, de- 
fendant in error. 


(TriPPe, Judge, was providentially prevented from presiding in this case.) 


There was no abuse of the discretion of the Judge in granting the new 
trial in this case. It should require a strong case, especially after 
twelve yeais have ela; sed, to overcome the evidence of service derived 
from the official return of such service made at the time by a sworn 
officer. 


Illegality. Service. Before Judge CLarK. Schley Su- 
perior Court. May Term, 1874. 


At the August term, 1866, of Schley county court, H. K. 
Lamb recovered a judgment against Seaborn Dozier for 
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$300 00 principal, and $139 00 interest to date of judgment, 
with accruing interest. The execution based on this judgment 
was levied on certain lands as the property of the defendant: 
He filed an affidavit of illegality to the effect that he had never 
been served, and the papers were returned to the superior 
court. Upon the trial of the issue thus formed, the evidence 
made this case: The record showed personal service on the 
defendant by James J. Drew, deputy sheriff, of date August 
2d, 1860. 

The defendant testified that he had no recollection of hav- 
ing been served by the sheriff; that if service had been per- 
fected on him he would have filed the copy writ with his 
papers and kept it until the case was decided, as such wag his 
uniform custom. That had he received notice of the suit he 
would have defended it. That he would soon be seventy-four 
years old. 

The defendant’s wife testified that she knew the defendant 
had never been served, because when he was sued he always 
told her of it, in order that she might be informed about his 
business if anything happened to him. That she always took 
the papers and kept them, but that she had never seen any 
papers in this case, nor heard the defendant say anything 
about it. 

The plaintiff’s attorney testified to having had several con- 
versations with the defendant in reference to the suit both be- 
fore and after judgment, in which the latter made no claim of 
never having been served. 

The jury found in favor of the defendant. The plaintiff 
moved for a new trial because the verdict was contrary to the 
evidence. The. motion was sustained, and the defendant ex- 
cepted. 


C. B. Hupson; W. A. Hawkins, by J. A. ANSLEY, for 
plaintiff in error. 


E. H. Worritt; M. J. WALL; Guerry & Son, for de- 
fendant. 
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McCay, Judge. 


It would be very dangerous to the conclusiveness of judg- 
ments if an official return of service, made by an officer under 
his official oath, could, after such a lapse of time, be set aside 
by evidence so inconclusive as was before the jury in this case. 
Indeed, the only evidence is that the defendant does not re- 
member being served. And this is, doubtless, true of nine 
tenths of the cases where there is a judgment by default. It 
would be a strange thing if one could remember, after twelve 
years, such a thing. Had there been anything to call special 
attention to the debt, so that a suit on it would have been 
specially noticeable, as if there was no such debt due, there 
might be something in this want of remembrance ; but, there 
seems to have been no dispute about the debt, nothing to call 
special attention to a suit on it. And, we think, there was no 
abuse of the discretion of the judge in refusing the new trial. - 
The evidence was strongly, almost conclusively, against the 
verdict. 

Judgment affirmed. 


PeTeR McLakey, plaintiff in error, vs. JAMES A. BRADFORD, 
administrator, defendant in error. 


1. In this case it was only necessary to show, prima facie, that debts are 
due by the deceased wife to authorize administration to be granted on 
her estate, and if the administrator positively testifies that there are 
such debts, it is sufficient, and he will not be required to produce the 
claims in court. 

. Though a party to a cause of action be an incompetent witness for 
himself when the other party thereto is dead, yet the administrator of 
such deceased party may, in a suit between himself and the survivor, 
introduce the latter as a witness. 

. On the death of a wife living apart from her husband under a deed of 
separation, administration could be taken on her estate, even before 
the act of December 9th, 1871, and the assets belonging thereto were 
recoverable by the administrator from the husband himself for the pay- 
ment of her debts, unless such debts be paid by the husband. 
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4. Whether the amount agreed to be paid in the deed and the bond ona 
breach of the condition thereof, was intended as a penalty or as liqui- 
dated damages, is immaterial in this case. In either view the amount 
of the verdict was, under the evidence, due and recoverable. The 
deed of separation and the bond constituted but one agreement so far 
as that question was concerned, and are to be construed together, and 
under their respective recitals, and the pleadings, were both admissible 
in evidence. 

5. When a non-resident of this state dies, owning bonds, obligations, or 
other evidences of debts, which are in the possession of a resident of 
the state, the ordinary of the county where such person so holding pos- 
session resides, may grant administration on the estate of such dece- 
dent. 


Administrators and executors. Witness. Husband and 
wife. Evidence. Before Judge Strozer. Dougherty Supe- 
rior Court. April Term, 1874. 


For the facts of this case, see the opinion. 


Vason & Davis, for plaintiff in error. 


Wricut & WARREN, for defendant. 


TrIpPE, Judge. 


On the 10th day of March, 1859, Peter McLaren, his wife, 
Julia, and Robert H. Green, as trustee for said Julia, execu- 
ted a deed, in which it was provided that on account of un- 
happy differences between the said Peter and his wife, they 
would thereafter live separate. As a provision for the wife, 
the said Peter conveyed, by the deed, certain property to the 
trustee for the use of the wife for life, and also covenanted to 
pay to the trustee for her, $1,500 00 annually, in quarterly 
installments, and that a bond in the sum of $20,000 00 should 
be by him executed to the trustee, with the condition that if 
any two consecutive quarterly payments of said annuity should 
not be made, “then the said sum of $20,000 00 should be paid 
to the wife, absolutely, to be held by her as an absolute estate 
instead of the annuity and the life estate therein provided for 
her support and maintenance.” On the same day the bond 

VoL, Lu. 42, 
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was given as stipulated for in the deed of separation, and also 
a power of attorney or a deed with authority to the trustee to 
sell the property conveyed in the deed of separation, and to 
apply the proceeds of the sale to the payment of the $20,000, 
on the failure by the said Peter to perform the condition of 
the bond. Julia McLaren died in the state of Alabama in 
1865. Green, the trustee, also died. Bradford, the defend- 
ant in error, took out administration on the estate of the de- 
ceased wife in this state, but in what county does not appear, 
and in 1869, instituted suit against Peter McLaren for the 
$20,000 00, alleging that he had never paid more than the 
first two installments of said annuity. The defendant pleaded, 
first, the general issue; second, that on the death of said Julia 
all her rights and choses in action survived to him, without 
administration, and that if he owed the debt, as alleged, it 
was owing and due to himself; third, an equitable plea that 
there were no debts due by his deceased wife, and as the re- 
covery would be for the sole use of defendant, he prayed that 
on the trial the suit should be perpetually enjoined. A ver- 
dict was rendered for the plaintiff for $2,740 00. The de- 
fendant asked for a new trial, which was refused, and excep- 
tions to the refusal of the new trial are here for review. 

1. One ground for the motion is, that on the trial, Brad- 
ford, the administrator, was permitted by the court to prove 
that Julia McLaren was owing debts at her death. This was 
objected to by defendant’s counsel, it being claimed that the 
highest evidence was the debts themselves. We are not cer- 
tain that it was incumbent on the plaintiff to prove affirma- 
tively that there were any debts. But be that as it may, the 
witness testified as of his own knowledge that attorney’s fees, 
physician’s bills and merchant’s accounts were owing, and the 
‘amount of them. On such an issue, it is sufficient to show 
that claims against the estate exist, and as the creditors are 
not parties, full evidence that the claims are in fact legal and 
valid claims, will not be required. 

2, 3. Plaintiff introduced the defendant as a witness, and 
it was objected by himself that he could not be forced to tes- 
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tify, as the wife and trustee were dead. To this there is a 
sufficient reply that, under the act of 1866, though a party 
may not be competent as a witness for himself on account of 
the death of the other party to the cause of action, the act 
does not disable the administrator of that other party to intro- 
duce him as a witness for his intestate. 

4, It was stated in the argument that defendant demurred 
to the declaration on certain grounds, but neither the record 
or bill of exceptions shows that fact, and we do not consider 
that point. It was further objected, by the defendant that the 
$20,000 00 was not recoverable as liquidated damages, but 
that the provisions in reference thereto were to be construed 
only as a penalty in the event that the annuity was not paid 
as agreed in the deed of" separation and the bond, and was not 
recoverable in this action, and this was made as an objection 
to the admission in evidence of the bond and the other paper. 
All of these papers ‘were executed at the same time; at least, 
the deed stipulated that the bond should be given; they bear 
date the same day, and each of these two refers to the other, 
containing each the same obligation as to the payment of the 
annuity, or on failure thereof to pay the $20,000 00, to be 
held by the wife, and, as is stated in the deed, it was to be in- 
stead of the annuity and the life interest in the other property 
therein conveyed. The declaration alleges the execution of 
both the deed and bond, and sets out the respective stipula- 
tions in both as to the quarterly payment of the annuity, 
The evidence shows that at the death of the wife, a larger 
sum than the verdict gives was due of the unpaid amount. 
If, then, on the breach of the bond, as alleged, the forfeiture 
recoverable was only as a penalty, and that was the value of 
the unpaid annuity at that time, that would have been greater 
than the amount of the verdict. So that, whether the amount 
recoverable was to be ascertained on either basis—that is, on 
the basis of the forfeiture (so to call it,) being a penalty, or 
liquidated damages, the defendant cannot complain as to the 
amount of the verdict. The deed and bond constitute but one 
agreement, so far as they concern the payment of the annuity 
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or the forfeiture, and are to be taken together to arrive at a 
proper construction of either, and as both were averred in the 
declaration, they were both admissible in evidence to support 
the action. The ground was also taken in the motion for a 
new trial, that this suit could not be maintained by the ad- 
ministrator of the wife against the husband; that he was her 
sole heir-at-law, and that, on the payment of her debts, he 
was entitled to her whole estate, under the law, as it then 
stood, without administration. Granting this, it is also true 
that after the separation and the provision for the permanent 
support of the wife, the husband, by section 1750 of the 
Code, was not liable for any debts or contracts of the wife. 
Such debts were her own individual debts, due by her and 
payable out of her own assets, Certainly her creditors had 
a claim on such assets for their payment paramount to that of 
the husband, or any heir-at-law; and the only way the hus- 
band could claim her estate as his, without administration, 
was by the payment of her debts. If he failed to pay them, 
and also failed to take administration himself, the legal neces- 
sity of the case, so far as it concerned the payment of credit- 
ors, required that administration should be taken by some one 
else. Whoever became the legal representative of the wife’s 
estate was entitled to it to pay the debts, and for that purpose 
could collect what was due her, no matter by whom, even if 
it was aclaim on the husband himself. In no other way 
could the debts be forced, and creditors secured. 

5. Another point made and taken in the motion for a new 
trial, was the refusal of the court to charge as requested by 
defendant, that “if Julia McLaren was a resident of the state of 
Alabama at the time of her death, and had no property in the 
county of Muscogee, the ordinary had no right to grant ad- 
ministration on her estate, and the letters are void, and plain- 
tiff has no right to recover.” The record does not show in 
what county the letters were granted. The court charged 
the substance of the request, omitting the specification of the 
county. But admit that administration was granted in the 
county of Muscogee; the trustee lived in that couuty, he 
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held the deed and bond, at least, by: presumption of law, 
they were in his possession. ‘They were choses in action— 
evidences of debt--—of value to the estate of the wife. Ifa 
non-resident of the state dies, owning bonds and promissory 
notes, which are in the possession of one residing in a county 
of this state, such person may be said to have property in 
that county, and under section 334 of the Code, the ordinary 
thereof may grant administration on his estate. Under the 
view we have taken of the case, it is unnecessary to notice | 
the question of the Indiana divorce, whether it. was valid or 
not, or whether the evidence was improperly admitted. 
Neither of those points affect the result. 
Judgment affirmed. 


THE BANK OF THE Empire State, for use, plaintiff in orror, 
vs. DANIEL F. Booron et al., defendants in error. 
Where an appeal was entered without date by an agent, and a motion 
was made to dismiss the same because not entered within time, and 
because the agent had no written authority to act in the premises, upon 
the hearing of such motion, the ex parte affidavit of such agent to the 
effect that he ‘‘had instructions in writing, and authority to enter such 
appeal, and that the writing was lost so he could not file it in the 

clerk’s office,’’ was inadmissible. 


Appeals. Principal and agent. Before Judge BUCHANAN. 
Floyd Superior Court. January Term, 1874. 


For the facts of this case, see the decision. 


Dapney & Foucue; Dantex S. Printvp, for plaintiff 
in error. 


E. N. Broy.es, for defendant. 


WARNER, Chief Justice. : 


This was a motion to dismiss an appeal from the county 
court of Floyd county, on the following grounds: 
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1st. Because said appeal was not entered within four days 
from the date of the adjournment of the term of the court in 
which the cause was originally tried. 

2d. Because said appeal was entered by P. M. Sheibley, 
agent for D. F. Booton and the other defendants, without any 
written authority. 

3d. Because there was no legal appeal bond in said cause, 
the original bond on the minutes of the county court being 
. signed thus: 

“P, M. Sheibley, agent for D. F. Booton, John Harkins. [1.s.] 

A. J. Bearden and N. C. Napier, P. M. Sheibley.  [1.s.]” 

The defendant offered as evidence the affidavit of P. M. 
Sheibley, in which Sheibley deposed that he had written 
authority to enter an appeal, and the writing was lost, so that 
he could not file it in the clerk’s office. Plaintiff objected to 
this affidavit being received as evidence; the objection was 
overruled, and plaintiff excepted. 


The affidavit of Sheibley is as follows: 

“T had instructions in writing and authority to enter an 
appeal, and the writing was lost, so that I could not file it in 
the clerk’s office. - “P, M.SHEIBLEY. 
“Sworn to and subscribed July 24th, 1869. 

“THomas J. Perry, J. P.” 


The minutes of the county court were introduced, and the 
original bond was without date, nor did said minutes show 
when said bond was made, nor when the court adjourned ; the 
page preceding the one on which the bond appeard was head- 
ed: “ Floyd County Court, November 23d, 1867,” but all 
the verdicts and orders thereon were dated November 18th, 
1867. The page on which the bond was written was without 
date, except that just preceding the bond was a verdict dated 
November 18th, 1867 ; on the page following the appeal bond 
were other appeal bonds, dated November 26th, 1867. 

E. N. Broyles, of counsel for the defendant, Booton, intro- 
duced the following writing : 
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“THE BANK OF EmprIre STATE vs. JOHN HARKINS AND 
OTHERS, DANIEL F’. Booton. 
“ Appeal from Floyd County Court. 


“P., M. Sheibley, as my agent, having entered an appeal in 
the above stated case, I do hereby ratify and confirm the act 
of said Sheibley in entering an appeal in said cause, on my 
behalf, and I hereby fully adopt his action in that matter. 

“D. F. Booron.” 


On the back of said paper was this entry: “ Filed in clerk’s 


office superior court, this July 29, 1869. 
“A, E. Ross, Clerk.” 


Mr. Broyles stated in his place that to the best of his recol- 
lection the appeal was entered in time, and he also admitted 
that he had always kept the above copied ratification in his 
possession and with his papers, and also that all the signatures 
to said original bond were in the handwriting of P. M. 
Sheibley. 

The court, after argument had, refused to dismiss said ap- 
peal upon each of the grounds in said motion taken, and 
counsel fok plaintiff excepted. 

This court has uniformly recognized a very liberal rule in 
sustaining appeals when the party appealing has shown a bona 
fide intention to do so within the four days allowed by law. 
It has gone so far as to hold that where the appeal bond has 
no date, it will presume that the clerk did his duty, and that 
the appeal was entered within the four days, in the absence of 
any proof to the contrary ; that the appeal bond is good if 
signed by the security only: 1 Kelly’s Reports, 279. In this 
ease, it appears from the record, that the verdict in the county 
court was taken at the November term thereof, 1867, by which 
the plaintiff’s debt was pretty liberally scaled. On the 19th 
day of July, 1869, Booton filed his plea, under oath, that the 
note sued on had been given in aid of the rebellion and was 
void, as provided by the 17th section of the 5th article of the 
constitution of 1868. The affidavit of Sheibley that he had 








656 SUPREME COURT OF GEORGIA. 
Clark & Cole vs. Dobbins et al. 


- instructions in writing to enter the appeal, is dated the 24th 
day of July, 1869. The ratification by Booton of Sheibley’s 
act in entering the appeal, is without any date, but appears to 
have been filed in the clerk’s office on the 27th day of July, 
1869. When the verdict was taken in 1867, the constitution 
of 1868, allowing the defense pleaded by the defendant on the 
19th of July, 1869, had not been adopted—that constitution 
was not adopted and ratified until July, 1868. The appeal 
bond bears no date. The affidavit of Sheibley is dated in July, 
1869, but does not state that he had authority in writing to enter 
theappeal within the time allowed by law, or that hedid so enter 
it within that time. In view of the facts disclosed in the re- 
cord of this case, the court erred in allowing the ea parte affi- - 
davit of Sheibley to be received as evidence over the objection 
of the plaintiff. Sheibley should have been examined as a wit- 
ness, and the plaintiffs have had an opportunity to cross-ex- 
amine him. We do not direct the appeal to be dismissed, but 
direct that there shall be another hearing of the motion to dis- 
miss it, in order that the truth in relation to the entering of 
the appeal may be ascertained by competent evidence. 
Let the judgment of the court below be reversed. 


CuarRK & CoLe, plaintiffs in error, vs. Mites G. Dos- 
BINS et al., defendants in error. 


A warehouseman and factor who, without notice of any lien, makes ad- 
vances on cotton which was produced on rented land, and stored with 
him by the tenant, has such a qualified property in, and lien on, the cot- 
ton, as to entitle him to reimbursement for such advances and pay for 
proper charges, before the landlord can enforce his claim for rent 
against the cotton, and the rights of such factor are also superior to 
the lien of a merchant who sold commercial fertilizers to the debtor. 


Warehousemen. Factors. Landlord and tenant. Lien. 
Before Judge Hatt. Spalding Superior Court. February 
Term, 1874. 
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This case was submitted to the presiding judge without 
the intervention of a jury. The facts were briefly as follows : 

In the year 1872, George W. Grant rented from Dobbins 
a farm near Griffin, for which he was to pay five bales of 
cotton, averaging five hundred pounds, rent. In the fall of 
that year Grant stored with Clark & Cole, warehousemen, in 
his own name, ten bales of cotton, which had been produced 
on the place rented from Dobbins. He sold two bales which 
were accordingly delivered to the purchaser. On the remain- 
ing eight bales, Clark & Cole advanced from time to time, 
$290 00, indorsing the amounts on the receipts, and taking 
up the same. This action was in accordance with the cus- 
tom prevailing between warehousemen and planters. Dob- 
bins, having received no rent, demanded of Clark & Cole his 
five bales. The latter delivered to him receipts for the five 
bales with the advances indorsed thereon. According to the 
testimony of Dobbins he did not notice the indorsements un- 
til he attempted to sell the cotton. He immediately demand- 
ed from Clark & Cole the cotton. They offered to deliver 
the same to him upon the payment of the amount of the ad- 
vances with interest. This he declined, and forthwith sued 
out his distress warrant. According to the testimony of Cole, 
more than one month previous to this demand, Dobbins had 
ascertained the weights of the bales and the advances which 
had been made, making no objection to the latter. The re- 
ceipts contained the stipulation that the cotton was subject to 
the order of the holder of the same upon the payment of ex- 
penses and all advances. At the time the cotton was stored 
and when the advances were made, Clark & Cole had no 
notice of the claim of Dobbins for rent, or of the claim of L. 
R. Brewer & Son for guano furnished. 


L. R. Brewer & Son claim that in the spring of 1872, they 
furnished Grant with guano and took a lien on his crop; that 
in the fall of that year they notified Clark & Cole that they 
held such lien to which his cotton was subject, but are una- 
ble to state whether such notice was given prior or subject to 
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the advances; that at the time they took such lien they had 
no notice of the claim of Dobbins for rent. 

The eight bales of cotton were sold and the proceeds held 
up for distribution, there not being sufficient to satisfy all the 
claims. 

The court ordered that the charges of the warehousemen 
for expenses be first paid, then Dobbins, then Brewer & Son, 
and lastly the advances of Clark & Cole. To which ruling 
the latter excepted. 


L. T. DoyaL; PeEepLes & Howe..; Beck & BEEks, 
for plaintiffs in error. 


Speer & Stewart; Boynton & DismMvuKE, for defend- 
ants. 


TriPvE, Judge. 


When plaintiffs in error, as warelousemen and factors, re- 
ceived the cotton from Grant and made the advances on it, 
they had no notice of the claim of the landlord for rent, or of 
Brewer & Company, merchants, for fertilizers. The question 
is, did the two last creditors have a lien on the cotton which 
was superior to the right or claim of the factors. The court 
below held that they did, and the exception is to that decision. 

Let it be noted that the claim of plaintiffs in error is not 
that of factors who have furnished provisions or fertilizers, 
but for advances made on cotton deposited with them. They 
are the bailees of the property on which the advance was 
made. In such a case the right of the factor is that of a pur- 
chaser to the extent of the advances made, and he has a special 
property in the thing or article on which he has advanced his 
money: Story on Bailment, sec. 93, (g.); Story on Agency, 
secs. 34, 111, 112, 134. He has also a right which he can 
assert, if his principal be dead, against the specialty creditors: 
Montague on Lien, 62; Russell on Factors and Brokers, 195. 
And in England it is available against a debt due the Crown: 
The King vs. Lee, 6 Price, 369, (2 E. Ex. R.) Section 1976 
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of the Code recognizes in terms the lien given by the common 
law to factors, and they have special powers as to the sale and 
disposition of property consigned to them which do not attach 
to either the liens of landlords or of merchants supplying 
provisions or fertilizers: Code, sec. 2085. 

This court has held, in Rose & Company vs. Gray, 40 Geor- 
gia, 156, and in Frazer vs. Jackson, 46 Georgia, 621, that a 
bona fide purchaser of property took it discharged of the un- 
foreclosed statutory lien against a steamboat, or of the lien of 
a stone and marble cutter. Why should he not so take it di- 
vested of the lien of the landlord or the merchant, which was 
not foreclosed, and of which he had no notice? 

We think there was error in the decision giving priority to 
the liens of the landlord and merchant over the right of the 
factors who made the advances in this case. See, also, Wilson 
& Company vs. Walker, 46 Georgia, 319. 

Judgment reversed. 


JAMES J. HARPER, ordinary, plaintiff in error, vs. THE Com- 
MISSIONERS OF Roaps AND REVENUES OF THE COUNTY 
OF PIKE, defendants in error. 


‘1. A party to an arbitration who appears before the arbitrators and takes 
part in the proceedings without objection, cannot object to the award 
being made the judgment of the court, under section 4249 of the Code, 
on the ground that he did not get ten days legal notice of the time and 
place of meeting. 

2. An objection that an award is contrary to the evidence is demurrable 
unless the evidence be fully set forth. 

3. That arbitrators were not satisfied with certain receipts, purporting to 
be vouchers of money paid by an ordinary in the disbursement of the 
poor school fund, and treated them as duplicates of other receipts, it 
appearing that they were of the same date and amount signed by the 
same parties, is, if an error at all, an error of judgment on the facts, 
and it is too late after the award is made, to insist that such receipts 

could have been shown to have all been originals, and this is espe- 

cially so if the ordinary was aware of the objection to the receipts, be- 
fore or during the sittings of the arbitrators, and neglected to explain 
them. 
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4. Whilst it is apparent from the record that there was much informality 
in the proceedings of the arbitrators in this case, yet, as the jury have 
found, under the evidence, upon the specifications in the objections, 
that the objector was present at the sittings and took part in them 
without objection, and had a fair opportunity to be fully heard, we do 
not feel authorized to disturb the finding. If injustice has been done 
in the award, it has been in consequence of the complainant’s own 
neglect. — 

Arbitrament and award. Waiver. Evidence. aches. 

Before Judge Hatt. Pike Superior Court. April Term, 


1874. 


On December 15th, 1871, the Commissioners of Roads and 
Revenues of Pike county, representing the poor children and 
their teachers, acting under the advice and direction of the 
grand jury, of the one part, and the ordinary of said county, 
of the other part, submitted to arbitration the differences ex- 
isting between them as to the amount of funds in the hands of 
said ordinary. On April 11th, 1872, the arbitrators awarded, 
in favor of the board of commissioners, ete., principal, $462 44, 
and interest, $64 74, as being the balance due by the ordinary 
on the poor school fund. Objection was made to said award’s 
being made the judgment of the court upon the following 
grounds : ; 

Ist. Because the defendant had no legal notice of the time 
and place of the sitting of the arbitrators. 

2d. Because said arbitrators declined to swear the defend- 
ant and allow him to testify in his own behalf to explain the 
genuineness of certain receipts offered by him as vouchers, or 
permit him to be present when his books were examined, and 
said matters of account were investigated. 

3d. Because said arbitrators refused to allow the receipts 
offered by the defendant as vouchers to prove the legal dis- 
bursement of the poor school fund. 

4th. Because said award was contrary to the evidence. 

The court, on motion, struck the third and fourth grounds 
of exception, because not accompanied by a brief of the evi- 
dence introduced before the arbitrators, and the defendant ex- 
cepted. 
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Upon the remaining exceptions the evidence was, in brief, 
as follows: The arbitrators and umpire were sworn as provi- 
ded by statute. This affidavit was delivered to the clerk of 
the superior court, but could not be found. Some days before 
the trial commenced, Charles F. Redding, the arbitrator se- 
lected by the defendant, was asked by the latter when they 
would proceed to hear the case, as he desired to notify his 
counsel. He informed defendant that there would be no coun- 
sel on the other side, upon which the latter stated that then he 
would have none. After this, upon the meeting of the arbi- 
trators, the defendant was sent for. No written notice of the 
time and place of meeting was served upon him. The de- 
fendant appeared and produced the books and vouchers con- 
taining receipts and disbursements of the poor school fund. 
He made his statement and said that he was ready to be qual- 
ified to it. One of the arbitrators replied that it was unneces- 
sary, as they would consider it as made under oath. There 
was no refusal to hear any statement offered by defendant. No 
testimony of any kind offered was rejected. The plaintiffs 
introduced no evidence. The award was made from the books, 
vouchers and statement of defendant. The defendant, upon 
appearing, did not object to proceeding ; asked for no delay 
or continuance ; said something about some absent witnesses, 
and mentioned the names of McDowell, Pounds and others. 
It was then understood that he could produce his witnesses at 
a future time. There were two or three sittings of the arbi- 
trators, of which the defendant had notice, but the witnesses 
were not produced. 


ERE AINE ON RRM NT PPR RE 


The evidence leaves it in doubt whether the defendant was 
present at any but the first meeting, or whether he was noti- 
fied prior to the day of any one of the meetings. 

The case was pending several weeks. 

The jury found in favor of the award. The defendant 
moved for a new trial upon the following grounds, to-wit: 

1st. Because the court erred in striking the 3d and 4th ob- 
jections to the award being made the judgment of the court. 
2q. Because the court erred in admitting the award in evi- 
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dence, it not appearing in writing that the arbitrators had been 
sworn. 

3d. Because the court erred in admitting said award in the 
absence of proof of written notice to the defendant of the time 
and place of the meeting of the arbitrators. 

4th. Because the court erred in refusing to charge that the 
defendant should have been notified of the time and place of 
meeting of said arbitrators at least ten days previous thereto, 
and should have received a similar notice of every subsequent 
meeting ; and in charging that if the defendant had verbal 
notice of the time and place of meeting, and appeared before 
the arbitrators without objection as to notice, then the notice 
was sufficient, and if the arbitrators adjourned over from the 
regular time of meeting, it was their duty to give the statutory 
notice of the time and place of meeting, but if the defendant 
had verbal notice and appeared before the arbitrators without 
objection as to notice, then the notice was sufficient. 

5th. Because of newly discovered evidence. 

In support of this last ground was attached the affidavit of 
Charles F. Redding, to the effect that he was one of the arbi- 
trators ; that the amount found against the defendant by the 
award, was reached by charging him with the sum which ap- 
peared from his books to have gone into his hands, and by 
crediting with the various amounts shown to have been paid 
out by the receipts or vouchers produced by him; that in 
some instances the arbitrators discovered two receipts, identi- 
cal in every respect, in which cases they credited the defendant 
with the amount of one such voucher, regarding the other as 
a duplicate. 

Also, an affidavit of another of the arbitrators to the same 
effect. 

Also, affidavit of P. H. McDowell, to the effect that he never 
gave to the defendant any receipt except in acknowledgment 
of the payment of money ; that to the best of his recollection 
he never gave duplicate receipts; that he would have so testi- 
fied had he been sworn before the arbitrators. 
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Also, affidavit of E. T. Pound, to the same effect as to re- 
ceipts given by him. 
The motion was overruled and defendant excepted. 


Boynton & Dismuke; J. D. Stewart; E. W. Beck, 
for plaintiff in error. 


A. M. Speer, for defendants. 


McCay, Judge. 


1. We see no reason why the law requiring ten days’ notice 
of the time and place of the sitting of arbitrators, should not 
be construed like the law requiring service of a process. 
Even in a regular suit, if the party appear, he waives irregu- 
larities in his service: Code, section 3335. And this is a very 
just provision. Why should a party who has appeared be- 
fore the arbitrators, taken part in the procedings, presented 
his books and vouchers, and made his statement, not be held 
estopped to say he did not have notice. He took the chances 
of a decision in his own favor, and he ought not, when the 
decision is against him, be permitted to say he was not noti- 
fied. It is a general rule of pleading and practige that par- 
ties must take advantage of defects in the proceedings, be- 
fore any further action on their part. If they go on as 
though all were right, they are held to waive the defect. 

2. That an award is illegal because contrary to the testi- 
mony before the arbitrators, is plainly a question of law, and 
for the court to decide. It is not one of the issues to go be- 
fore a jury, and, therefore, all the facts necessary to deter- 
mine it, should be set out in the exceptions, to-wit: the 
whole of the testimony taken before the arbitrators. 

3. Whether these receipts were, in fact, for proper pay- 
ments, was a question for the arbitrators to decide. In a case 
like this the officer who disburses public funds ought to have 
something more than loose receipts from men purporting to 
have claims on the fund. Theaccounts of the teachers, prop- 
erly verified, ought to be on file, and perhaps, if there was 
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nothing before the arbitrators but the receipts, it would not 
have been illegal for them to have refused to notice any of 
them. The evidence shows that the attention of the plaintiff 
in error was called to the suspicious circumstances connected 
with these papers, and though he had every opportunity to 
bring forward his witnesses, he failed to do it. Nor are we 
satisfied, even now, by anything in the record, that these re- 
ceipts are evidence of any proper disbursement of the fund. 
That the parties giving them will swear that they never gave 
receipts without getting money, is a small matter. It should 
appear that the money was properly paid; it should appear 
not only that the men got the money, but that they were en- 
titled to it. ; 

4. Without doubt, this arbitration was conducted inform- 
ally, but under the evidence on the points in the specifications 
that were not stricken out by the judge, we cannot think the 
finding of the jury wrong. If injustice has been done to the 
plaintiff in error, it has come from his own negligence in not 
having his vouchers properly sustained, either by the witnesses 
who gave them, or by the other papers, to-wit: the teachers’ 
accounts, properly verified and audited, which ought to be of 
filesomewhere. 

Judgment affirmed. 


JAMES DuRDEN et al., plaintiffs in error, vs. THE STATE OF 
GerorGtA, defendant in error. 


1. Several defendants were indicted for riot and severed on the trial. A 
joint motion for a new trial was made without objection by the solicitor 
general: 

Held, that although the defendants may join in a bill of exceptions to the 
refusal of the court to grant the new trial, they cannot assign addi- 
tional errors in said joint bill which were not contained in the motion, 
and which were alleged to have been committed on the respective 
trials. 

2. Upon a conviction for riot, where the indictment alleges circumstances 
of an aggravated nature, and the judge who tries the case certifies that 
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the evidence shows the same to be true, this court will not control the 

decision of the judge in taxing the costs, under section 1650 of the 

Code, unless in a clear case of error. 

Criminal law. Severance. New trial. Costs. Practice 
in the Supreme Court. Before Judge HErscHEL V. JoHn- 
son. Washington Superior Court. March Term, 1874. - 


James Durden, John Durden and Robert Fisher, were 
charged with the offense of riot. The material portion of 
the indictment was as follows: “On August 6th, 1873, actu- 
ated by a common cause of quarrel, did, in an unlawful, tu- 
multuous and violent manner, commit an unlawful act of vio- 
lence, by surrounding the house of one Francis Yarborough, 
at the hour of midnight, on the 6th of August aforesaid, and 
threatening to kill him, said Francis Yarborough, and to do 
other acts of lawless violence, contrary,” ete. When the case 
was called, the defendants severed and the state placed James 
Durden on trial. He was convicted. The other two defend- 
ants were tried together under an agreement that their evi- 
dence was to be admissible, the one for the other, as if there 
had been a severance. They were convicted. A joint motion 
for a new trial was made in behalf of all of the defendants, 
without objection by the solicitor general. ‘The only ground 
material to be set forth was that the court erred in taxing the 
solicitor’s costs at $30 00 instead of $10 00, the offense charged 
being a misdemeanor. The motion was overruled, and the 
defendants excepted. To this decision a joint bill of excep- 
tions was filed. The bill of exceptions also assigned errors 
upon other rulings made in the course of the several trials, not 
embraced in the motion for a new trial. Whenh the case was 
called in the supreme court, the solicitor general objected to 
counsel for the defendants being heard upon those grounds of 
error not embraced in the motion for a new trial. This posi- 
tion was sustained, as appears from the first head-note. 

It is unnecessary to set forth the evidence, as it abundantly 
supported.the verdicts. The court, in overruling the motion 
for a new trial, certifies that it had “rarely known a more 
aggravated case of riot.” 

VoL. Lu. 43, 
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LanemapvE & Evans; H. D. Capers, for plaintiffs in 
error. 


Joun W. RosBrnsoy, solicitor general, for the state. 


Tripp, Judge. 


1, The defendants severed on the trial and were all convict- 
ed. Without objection on the part of the solicitor general, 
they made a joint motion for a new trial. This motion was 
heard by the court upon its merits, the grounds considered, 
and it was regularly and formally overruled. Whether de- 
fendants, who thus sever, have the legal right to make a joint 
motion for a new trial, over objection by the state, is not the 
question. We see many objections to such a practice. It 
would produce confusion and a mixing up in the same motion 
of divers grounds arising on separate trials, Certain ques- 
tions as to organizing a jury on one trial, and different ones 
on the same point on the other trial, would arise, and all would 
have to, be considered together. Many other difficulties of 
the same character could be pointed out. But this motion was 
made jointly, and as no objection was taken to it in that form, 
and judgment was regularly pronounced upon it, the defend- 
ants should not lose all right to have their cases reviewed for 
an irregularity that was not excepted to, and which fact was 
well known and understood by all parties. As the motion 
was thus jointly, made and determined, a joint bill of excep- 
tions will not be dismissed. But the right does not exist to 
include in such joint bill of exceptions, additional errors which 
were not contained in the joint motion for a new trial, and 
when objection is made to such additional exceptions thus as- 
signed, they will not be considered. The evils that would 
occur from the practice of allowing, as a matter of right, the 
defendants to join in the motion for new trial—some of which 
have been pointed out, would be aggravated if the further 
right existed to assign new errors and make new exceptions 
in one bill for different causes occurring on the different trials, 
and which were not contained in the motion for the new trial. 
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The waiver on the part of the state—so to call it—by not ob- 
jecting to a joint motion, does not preclude it from the right 
to object to introducing other points happening on the differ- 
ent trials in this bill of exceptions. 

2. The indictment in this case alleges circumstances of an 
aggravated nature, and the judge who tried the case certifies 
the same to be true under the evidence; all of which is cor-’ 
roborated by the testimony contained in the record. If this, 
under the old law, section 4400, Code of 1863, would have 
made the offense a felony, then the 1650th section of the new 
Code (acts of 1866, page 153,) allows the solicitor general the 
same fees as if the penalty had not been reduced. Unless 
there be a clear case of error in the taxing of costs under that 
section, by the judge who tries the case, this court will not in- 
terfere. The other grounds in the motion for a new trial 
were not urged, and, as modified by the judge, were not in- 
sisted upon. It is, therefore, unnecessary to consider them. 
It was admitted that the statements made in the certificate of 
the judge left no error to complain of so far as those grounds 
were concerned. 

Judgment affirmed. 
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INDEX. 


. ACCESSORY. See Criminal Law, 12. 
ACCOMPLICE, See Criminal Law, 7, 23, 24. 


ACCORD AND SATISFACTION. 


A settlement of accounts between a factor and his principal, the 
principal giving his promissory notes for the amount of the factor’s 
demand, but at the time protesting against its fairness, is not an 
estoppel upon the principal who gives the notes. The fairness or 
legality of the account is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, is shown. Bat the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon vs. Wilson, Callaway & Co....... : 


ADMINISTRATORS AND EXECUTORS. 


1, If, pending an attachment, the defendant die, and his administra- 
tor be made a party to the proceeding, with nothing more, and no 
notice be given, as provided by the 3309th section of the Code, 
the administrator stands precisely as did the deceased defendant. 
He may attack the validity of the attachment, and if his objection 
be good, the whole proceeding falls. Ross, adm’r, vs. Edwards, 
GE Bncccccctn toininiie saians Viaksinins Cbneibmeniiacsadiniamiels coeenian 


2. A creditor of the intestate, except as provided in the 3386th sec- 
tion of the Code, cannot institute suit against the administrator 
and the securities on his bond, until he has recovered a judgment 
against the administrator showing a devastavit. Henderson vs. 
Levy, Or dy, JOP Ube ...corree sescee soveccvee sacscesee 100000 sosece scces coves seeese 


38. Where A, as administrator of B, sold the land of the estate to C, 
taking his notes for the purchase money, and giving bond for titles 
when the notes should be paid, and afierwards took from C cer- 
tain negroes and other effects, the property of C’s wife under a 
trust deed, in part payment of the notes, taking a bill of sale to 
himself for the negroes and accounting to the estate for the amount 
credited on the notes: 

Held, that upon obtaining a judgment upon the unpaid notes against 
C, it was the right of A, as administrator, to file his deed to the 
land, under the statute, in pursuance of his bond for titles to C, 
and sell the land for the unpaid purchase money, and that there is 
no equity in the trustee of the wife of C to follow the trust prop- 
erty misappropriated by C, even with the knowledge of the ad- 
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ministrator of A, into the Jand or into the estate of A, to the in- 
jury of said estate. Ardis, trust., vs Smith, adm'’r, et al........... 


4. No person but those interested in an estate as heirs or creditors, 
havea right to complain of any informality in a sale of the land of 
the estate so as to set aside the sale. J bid. 


5. Where, to a scire facias against an administrator to revive a dor- 
mant judgment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be 
simply to revive the dormant judgment, and have no effect upon 
the administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
travit for failing to pay it, ina suit on the administration bond, 
and this on the ground that the defendant acted under a mistake, 
being misled by the presiding judge. Glendenning, adm’r, vs. 
Ansley & Co 

}. An executor to a will made and probated in Tennessee may as- 
sent to a devise of real estate situated in this state, without probate 
of the will here. Whether, if there were creditors here, this would 
be good against them? Quere. Kerr, by next friend, et al., vs. 
White, ex’r, et al 


. Letters of administration, and certified copies thereof, are official 


papers issued by an officer of a state government, and under act of 

congress of 1866, United States statutes at large, volume 14, page 
. . ’ 

141, are not required to have any stamp. Coz vs. Jones, adm'r... 


. Where an exemplification of the proceedings of the probate court 
of a sister state is offered in evidence in the courts of this state, 
our courts will presume that the probate court is a court of record, 
and the certificate of the judge that he is ex officio the clerk, that 
he has no official seal, and that he has jurisdiction, under the laws 
of his state, of the subject matter, etc., is a sufficient authentica- 
tion of the record under the act of congress. J bid. 

. Where a policy of life insurance, issued on the application of the 
person whose life is insured, is made payable to his heirs, execu- 
tors, administrators or assigns, and there is nothing in the policy 
slowing a contrary intent, the sum assured is, upon the death of 
such person, payable to his legal representative, and is assets in 
the hands of such representative for the payment of debts, and for 
distribution under the laws regulating the same. Rawson & Co. 
vs. Jones, AAMT .......00 00+ Jeceeee  seecsees cesseees seeeeees 10 hipaa hiateanwisha il 

10. Where a bill is‘filed by complainants against the administrator 

’ of their father to recover the interests of their two brothers, who 
are alleged to have died ‘‘in minority,’’ in his estate, and there 
is no charge as to the ages of the deceased brothers at the time of 
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their respective deaths, nor any reason set forth why administra- 
tion was not had on their estates, a demurrer thereto was properly 
sustained. T'uggle et al. vs. Tuggle, adm’a, et al... Kinasoensononites 
11. A will executed in Tennessee by a citizen of that state, which 
conveys real property, and which is attested by only two witnesses, 


475 


although such attestation is sufficient by the laws of Tennessee, ° 


and it has been admitted ‘to probate there, cannot be offered for 
probate in this state, or pleaded in bar to prevent the grant of ad- 
ministration on land belonging to the testator, situate in Georgia. 
Rtg: 00. TIGA: sczistns detasitas sesidsacvinasas puecendevinecss ncssdaoneak. the ° 


12. A will contained the following clause: ‘I direct all my just debts 
to be paid, and to enable this to be done, as well as for the purpose 
of managing and distributing my estate, my executors or the sur- 
vivor, or the one that may qualify, are authorized to sell, exchange 
or otherwise dispose of, any portion or all of my estate.’’ Testa- 
tor was a cotton factor, and according to the testimony of one wit- 
ness, one of the executors obtained money for the use and benefit 
of the estate from the defendant, and deposited certain notes be- 
longing to the estate, of no greater value than the amount advanced, 
as collateral: 

Held, that the notes so pledged cannot be recovered by the other ex- 
ecutor from the defendant who made the advance, if the jury eredit 
the witness giving such testimony, and it was for the jury to decide 
where the testimony was conflicting. Bailie, ex'r, vs. Kinchley 


13. It does not affect the right of the defendant, that the executor 
who received the money did not use it for.the benefit of the estate 


he represented, provided the money was advanced in good faith. 
Ibid. 


14, Where an administrator liquidates a debt due by his intestate on 
an open account by giving a promissory note therefor and signing 
the same in his representative character, the holder of the note 
may maintain an action thereon against the administrator as such, 
provided he will allege in the declaration, and prove at the trial, 
the consideration or account for which the note was given. vole 
08. E7106. 00000 csecer sececeeee ence eosew as: eens entnhankat dendnntie tama teanetnn tips 

15. If the action be brought against the administrator as an individ- 
ual, the pleadings may be amended by inserting his representative 
character and making the necessary averments showing tbat the 
debt is proper. J bid. 

16. In this case it was only necessary to show, prima facie, that 

. debts are due by the deceased wife to authorize administration to 
be granted on the estate, and if the administrator positively testi- 
fies that there are such debts, it is sufficient, and he will not be re- 
quired to produce the claims in court. McLaren vs. Bradford, 
OMe cncine cccnccies soocsens enoence picbeaieearaeewa Pro ene oR 0 cosese sosece 
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17. On the death of a wife living apart from her husband under a 
deed of separation, administration could be taken on her estate, 
even before the act of December 9th,*1871, and the assets belong- 
ing thereto were recoverable by the administrator from the hus- 
band himself for the payment of her debts, unless such debis be 
paid by the husband. J bid. 

18. When a non-resident of this state dies,"owning bonds, obliga- 
tions, or other evidences of debts, which are in the possession of 
a resident of the state, the ordinary of the county where such per- 
son so holding possession resides, may grant administration on the 
estate of such decedent. Ibid. 





ADVANCEMENT. 


1, In 1851, K. made his will, providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use 
aud control during their lives. In 1854, he delivered to his sons and 
daughters certain parcels of land, valuing the land given to each 
at $8,000 00, and taking written papers, duly sealed and witnessed 
from each, acknowledging that they had received the property de- 
scribed ‘‘as part of my portion of his’’ (the father’s) ‘‘estate un- 
der his will, and which I am to hold as his will directs after his 
death, and which is to be taken and considered as a part of my 
portion directed to be given me by the will aforesaid.’’ The 
father caused these papers to be duly recorded in the record book 
of the clerk’s office of the county where the lands were situated. 
In 1859 one of the sons sold his land to his brother, W. In 1862, 
“W. sold his tract, as wellas that he bought from his brother, to J., 
who bought without notice of any defect in W.’s title, except the 
constructive notice arising from the record of the several papers 
taken by the father from the son, and by him recorded at the time 
he delivered them the possession. The sons have both died, one 
leaving children. The father is still living : ; 

Held, that as against a purchaser from the son the father is estopped 
from setting up any title to the land inconsistent with that describ- 
ed in the written acknowledgment taken by him from the son, and 
by him put upon record. Keaton, trustee, et al., vs. Jordan 

2. J. got from the son such title and such right to land as is described 
in said papers so duly recorded, as belonged to the sons, accord- 
ing to the legal tenor and effect of said papers. J bid. 

3. The legal effect of the said recorded papers is that the sons took 
the property described ag an advancement, and as their own prop- 
erty, with the condition attached that they should hold it subject 
to the disposition their father might make of it by his will and at 
his death, which condition was repugnant to the grant and void. 
Ibid. 
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4. The understanding or agreement, if there was any such, between 
the father and the sons, that the reference in the receipts or acknowl- 
edgments to the father’s will, was not to the will, as a will, but only 
as a paper describing the nature and extent of their title to the 
property received, whatever might have been its effect between 
the parties, cannot affect a purchaser from the sons who has a right 
to stand upon the legal effect of the papers, taken by the father, as 
the measure of the sons’-title. J bid. 


ALTERATION. See Deed, 2. 


AMENDMENT. 
1. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. Joss & Son vs. Jones... 


2. In such a case, if there has been an acknowledgment of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to 
supply such omission by an amendment nune pro tunc. J bid. 


38. When an action was brought in the name of A, on a written ac- 
knowledgment to him by B, of the receipt of a sum of money, and 
B pleaded that the money belonged to C, that A was a mere agent, 
and that he had defenses against C: 

Held, that it was not error in the court to permit the plaintiff to 
amend by declaring that he sued for the use of C. Buffington vs. 
Blackwell...0+...++ se netnescncieesdcten cbucks cadicssnensneuasesnetesneee vesethsenies 

4. Where a count in trover, and another in trespass vi et armis, 
were added by way of amendment to an action on the case against 
a common carrier, for negligence in the performance of his duty 
as such carrier, and more than four years had elapsed from the 
conversion before the filing of the amendment, the plea of the 
statute of limitations is a good pleain bar to the counts in trover 
and trespass. Palmer & Co. vs. The So. Ex. Co. sscccscee ceseeesee vos 


5. Where a bill is filed to marshal the assets of an insolvent railroad 
company, anda receiver appointed, and the claims against the 
company are numervus, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separate- 
ly considered, a judgment of the court is had upon it, fixing i's 
amount and its priority and status, in reference to the other claims 
before the court, and this being done, a decree is taken, by con- 
sent of all parties, fixing their priorities and liens, and for the sale 
of the road, and that the proceeds shall be brought in for distribu- 
tion, according to the priorities of the several judgments: 

Held, that on the coming in of the proceeds of the sale, it is too late 
for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
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claim so as to set up new liens and new equities not presented to 
the master or to the court, in its consideration of his report, unless 
there be a clear showing of fraud, mistake of fact, or newly dis- 
covered testimony, to explain the failure to present the truth of 
the case at the hearing, when the several claims and their priori- 
ties were determined by the court. Minnehan & Hazlehurst vs. 
B. and A. R. R. Co. et al.......... tantens bindbbenn sseese 

6. If the action be brought against the administrator as an individ- 
ual, the pleadings may be amended by inserting his representative 
character and making the necessary averments showing that the 
debt is properly chargeable on the estate. Poole vs. Hines......... 500 

7. Under this rule the amendment offered by the plaintiff was a 
proper amendment, and should have been allowed. J bid. 

8. Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count, al- 
leging that the defendant was indebted to him for money paid to 
said defendant under a parol contract for the purchase of certain 
property, from the possession of which he had been ejected under 
paramount title; that the contract was consequently rescinded, 
and therefore he was entitled to recover the amount paid as afore- 
eS. IMI ONE. EIU, cnc ciate copanshan ssanabens abocnenan apcbec detepiion ae 


APPEALS. 


1. On the trial of an appeal from the court of ordinary, in the mat- 
ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enfurcement of the rights of the parties as if suit had been ori- 
ginally instituted in that court. Howard vs. Barrett 


2. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 
premises, upon the hearing of such motion, the ex parte affidavit 
of such agent to the effect that he ‘‘ had instructions in writing, 
any authority to enter such appeal, and that the writing was lost 
so he could not file it in the clerk’s office,” was inadmissible. 
Bank of Empire State, for use, vs. Booton et al 


APPROPRIATION OF PAYMENTS. ° 


Where A drewa draft in favor of B on C, factor and commission 
merchant, undertaking, in the drafi, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be ap- 
plied to the “draft at its maturity, and the payee, to induce the fac- 
tor to accept, indorsed the draft, with intent to hold the factor 
harmless, and A delivered his crop accordingly, but the factor 
permitted him to sell thirteen of the bales for other purposes, and 
applied the balance to the payment of debts due by A to him of a 
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previous date to the indorsed draft, which debts were evidenced by 
acceptances by the factor of other and previous drafts of the same 
character by A on the factor, and which the factor had accepted 
and paid, and which exceeded in amount the value of all the cot- 
ton of A: 


Held, that the draft drawn in favor of B, and indorsed by him, was 


an appropriation of the proceeds of the cotton afterwards deliv- 
ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 
vious drafts of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. oss 
et al. vs. Saulsbury, Respess Co. ..s.ss sseesssesssssessesseesee snsseees 


ARBITRAMENT AND AWARD. 


terms, in the absence of fraud or mistake, cannot afterwards be 
shown by the arbitrators themselves, or by other parol evidence, 
to mean other than what is expressed upon its face. Cobb & Dun- 
CBD 6 GE. C8. TIUT OO ccccecune oscncsans cpesencsaseosantas squsnnsieoss sonncdete scenes 


. A party to an arbitration who appears before the arbitrators and 


takes part in the proceedings without objection, cannot object to 
the award being made the judgment of the court, under section 
4249 of the Code, on the ground that he did not get ten days legal 
notice of the time and place of meeting, Harper, ord’y, vs. 
Commiss'rs,of Roads and Rev... ssesseree veces vesees sesseene, coseeeens ens 
An objection that an award is contrary to the evidence is demurra- 
ble unless the evidence be fully set forth. J bid. 


. That arbitrators were not sati-fied with certain receipts, purport- 


ing to be vouchers of money paid by an ordinary in the disburse- 
ment of the poor school fund, and treated them as duplicates of 
other receipts, it appearing that they were of the same date and 
amount, signed by the same parties, is, if an error at all, an error 
of judgment on the facts, and it is too late, after the award is made, 
to insist that such receipts could have been shown to have all been 
originals, and thisis especially so if the ordinary was aware of the 
objection to the receipts, before or during the sittings of the arbi- 
trators and neglected to explainthem. J bid. 

Whilst it is apparent from the record that there was much in- 
formality in the proceedings of the arbitrators in this case, yet, 
as the jury have found, under the evidence, upon the specifica- 
tions in the objections, that the objector was present at the sittings 
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and took part in them without objection, and had a fair opportunity - 


to be fully heard, we do not feel authorized to disturb the finding. 
If injustice has been done in the award, it has been in consequence 
of the complainani’s own neglect. Ibid. 
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‘ ASSIGNMENT. 

An assignee for the benefit of the creditors of a bank, is not lia- 
ble for the rent of a room in which the books of the bank were, 
after the assigament, deposited by the president of the bank, it not 
appearing that the assignee exercised any control over the room, 





or had any use for said books. Gould, assignee, vs. Kerr, trust. 619 


See Leceiver. 
ATTACHMENT. 


1. An attachment affidavit to the effect ‘‘that Philetus H. Holt, as 
commissioner over Thomas Taylor, a lunatic, is indebted,”’ etc., 
is a proceeding against Holt, individually, as the law of Georgia 
recognizes no such officer. Ross, adm’r, vs. Edwards, adm’z...... 

2. An attachment does not lie in this state against a lunatic and his 
committee, both non-residents of the state. J bid. 


8. If, pending an attachment, the defendant die, and his adminis- 
trator be made a party to the proceeding, with nothing more, 
and no notice be given, as provided by the 3309th section of the 
Code, the administrator stands precisely as did the deceased de- 
fendant. He may attack the validity of the attachment, and if 
his objection be good the whole proceeding falls. J bid. 

4. An affidavit to the effect that the defendant is indebted to the 
plaintiff for the unpaid purchase money on the bill of particulars 
thereto annexed and marked exhibit ‘‘a,’’ in the sum of $269 75, 
and that said defendant is now in possession of part or all of the 
aforesaid property, is insufficient to base an attachment thereon, 
under section 3294 of the Code. Joseph & Bro. vs. Stein.........+ 

5. Where the defendant has voluntarily appeared and pleaded, the 
plaintiff is entitled to proceed for a verdict and general judgment, 
even though the attachment has been dismissed. J bid. 

6. The act of 1873, in reference to attachments, Code, section 329, 
et seq., is prospective in its operation. Hart et al. vs. Hart et al. 


7. Whether the above act requires that bond should be given by the 
plaintiff is by no means clear. The better piactice would be for 
the judge to require such bond. J bid. 

8. Cana decision removing an attachment issued under said act be 
excepted to? Quere. Ibid. 


9, When it affirmatively appears that a general fi. fa. has issned ina 
proceeding by attachment only, it is for the party relying on the judg- 
ment to show that the attachment had become a personal proceed- 
ing in some of the ways provided by law, nor is it sufficient proof 
of this to show that the defendant in the attachment was repre- 
sented in the case by anattorney. He must be notified, or replevy, 
or appear and make defense. Carithers vs. Venable........+...0++00 


10. A sale under a general execution, issued in an attachment pro- 
ing, without steps taken, according to the statute, to make the 
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proceeding a personal one, is void, and the purchaser gets no title. 
Ibid. ' 

ATTORNEY AND §LIENT. 

When the property from which money was raised by levy and sale 
had been claimed and the claim withdrawn, and the sheriff tes- 
tified that the chief creditor, who he understood represented all 
the creditors, stated to him that the fee of the claimant’s attorneys 
was to be paid out of the proceeds on the condition of their con- 
sent to the sale, and that the property belonged to the claimant, it 
was not error in the court to order that a proper sum be held sub- 
ject to atrial by jury asto the claim of the attorneys for their fee. 
Yarborough et al. vs. Lumpkin, sheriff, et Al. ....00ssecee sesscee coves 


AWARD. See Arbitrament and Award. 


BANKRUPT. 

. Where the state court has acquired jurisdiction of a creditors’ 
bill, and has the assets of the debtor within its custody, in the 
hands of a receiver, and said debtor is subsequently adjudged to be 
a bankrupt, it will not order said assets turned over to the trus- 
tees appointed by the United States court under the provisions of 
the bankrupt act, upon their mere petition. When the United 
States court shall enjoin the complainants in the creditors’ bill 
from proceeding in the state court to have their claims adjudicat- 
ed, then it would be the duty of the latter court to turn over to 
the trustees the assets in its custody, to be administered by the 
bankrupt court. Freeman et al., trustees, vs. Fort et al......-.0s0.4. 


— 


2. A judgment against a party who goes into bankruptcy may be en- 
forced against property on which it has a lien and which was sold 
by the defendant before the filing of his application to be adjudg- 
eda bankrupt. Phillips vs. Bowdoin, Adi’ X...000 .scece seers seceee cee 


. 8. If the judgment creditor levy his execution on such property, 


which is claimed by the purchaser, and pending the claim the cred- 
itor proves his debt in the bankrupt court, but before there is any 
dividend of the bankrupt’s assets, obtains leave of the court to 
withdraw his proof and claim for the purpose of prosecuting his 
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levy in the state court, such proof and withdrawal of his debt do— 


not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in 
the judgment has received his discharge in the bankrupt court. 
Ibid. 


4. The fact that the register in bankraptey, after.the withdrawal of 
such proof and claim, allowed to the attorneys of the creditor a 
fee or compensation for bringing certain of the assets of the bank- 
rupt into the bankrupt court, does not affect the right of the cred- 
itor in the claim case. Ibid. 
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5. Upon the trial of the claim case the creditor has a right to put 
in evidence an exemplification from the bankrupt court, showing 
his application to withdrawghis claim and the proof thereof, and 
the order granting the same. J bid. 


6. Where a levy was made upon personal property, and before the 
sale the property was, by agreement between the plaintiff and de- 
fendant, placed in the hands of a third person to be sold at private 
sale, and before the sale the defendant becomes a bankrupt, and 
the property is taken by the assignee and sold: 

Held, that this is such a disposition of the levy as authorizes the 
plaintiff in fi. fa. who does not prove his debt in bankruptcy, to 
levy his execution upon real estate upon which it isa lien, in the 
hands of a purchaser from the bankrupt before the bankruptcy. 
Winship vs. Phillips 

7. That the defendant has been adjudged a bankrupt, and the prop- 
erty covered by the mortgage regularly set apart to himas his ex- 
emption, is not a good plea in bar to the foreclosure of said mort- 
gage, where it is not alleged that the mortgagee proved his lien in 
the bankrupt court, or that the assignee has interfered in any man- 
ner with the mortgage, under the provisions of the 20th section of 
the bankrupt act. Cumming vs. Clegg......... 0 eevaecee $ 00:00 cescoonee eee 


BANKS. 


. The relation between a bank and its depositors, so far as it con- 
cerns the liability of the former to the latter for deposits made in 
November, 1861, and February, 1862, is controlled by the ordi- 


nance of 1865. Ga. R. R. and B. Co. vs. Dabney, adm’r 


. If the court distinctly so charges the jury, it is not a ground fora 
new trial, that the court further stated ‘‘ that were it not for the 
ordinance, then the common law principles applicable to deposits 
would control, and the bank would have to pay the full amount 
deposited.’’ For this addition to the charge, whether correct or 
not, could not, under the whole charge, have injured the defend- 
ant. Ibid. 


. A notice given in 1862, by a bank to its depositors, to withdraw 
their deposits, though repeated in February, 1864, with the further 
notice, that on failing to withdraw, the deposits would be sealed 
up in packages and held at their risk, without proof of any further 
action on the part either of the bank or its customers, in relation 
to such deposits, does not, in law, discharge the bank from all lia- 
bility, under the ordinance of 1865,.on acccuiut of the total failure 
of Confederate money. Such facts are proper for the considera- 
tion of the jury in adjusting the equities between the parties. Ibid. 


See Corporations, 2, 5. 


BILLS OF EXCHANGE. See Negotiable Instruments. 
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BILL OF EXCEPTIONS. 
Jackson was charged with the offense of murder, as principal in the 
second degree. Upon his. trial, the record of the conviction of 
Martin, the principal in the first degree, was introduced in evi- 
dence. A motion for a new trial was then pending in behalf of 
Martin. Jackson was convicted. Martin secured a new trial and 


was acquitted. The use of the record of his conviction was made 


a ground of a motion for a new trial in the case of Jackson. Pend- 
ing the consideration of this motion, counsel for movant, appoint- 
ed by the court, without his knowledge or consent, withdrew the 
same, and abandoned his case. Subsequently, after the adjourn- 
ment of the term of court at which Jackson was tried, other coun- 
sel renewed the motion. The judge refused to consider it. A Dill 
of exceptions was presented to him, which he refused to certify, 
and the writ of mandamus is prayed for: 

Held, that the facts above stated present such an extraordinary case 
as required the judge, under section 3721 of the Code, to entertain 
the motion, and to certify the bill of exceptions to his decision 
thereon. Jackson, rel’r, vs. Clark, judge, resp't. ....0++sss++sssceseee 


BONDS. 

1. The holder of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, is not bound to see that all the 
detai!s provided by the act authorizing the issue have been duly 
complied with by the corporate authorities. Danielly et al. vs. 
Cabaniss et al......+ asesesenen bainsse osdienmmntnensnaekengnacnals &- pntenkanttnces 

. Ina suit on a bond where the breach is alleged with sufficient cer- 
tainty to form an issue, the declaration is not demurrable. Cobb 
& Duncan et al. vs. Dortch....c.ce0 ceeeeeeee ove imide etphanen souebediniehipenas 

. Bonds issued by a municipal corporation having lawful authority 
to issue such instruments, are, in the hands of innocent purchas- 
ers, binding, notwithstanding irregularity or fraud in the manner 
in which they were placed upon the market. Black et al. vs. Co- 
hen et al.; Shorter et al. vs. Mayor and C. of Rome........... onaeess 

. Power vested in a municipal corporation to make all contracts 
which it might deem necessary for the welfare of said city, in- 
cludes the authority to issue bonds. J bid. 

. Certificates of indebtedness issued by a municipal corporation, 
receivable in payment of public duties, are binding upon the city, 
notwithstanding the fact that such act was in violation of a penal 
law. Ibid. : 

. Where bonds are issued by a municipal corporation to redeem a 
currency binding on the city, it was competent for the general as- 
sembly to ratify such issuing. Ibid. 


BONDS FOR TITLES. See Warranty, 4. 
BRIDGES. See Roads and Bridges. 
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BUILDING AND LOAN ASSOCIATIONS. 


1. By the charter and by-laws of a loan and building association, it 
was, in substance, provided that there should be two thousand 
shares ; that no one stockholder should own more than thirty 
shares; that each share should pay ¢1 00 at each monthly meet: 
ing ; that the moneys paid at each meeting should be sold to the 
highest bidder as an advance to such bidder upon his ultimate in- 
terest ; that the company should wind up when each share, under 
the workings of the association, should be worth $200 00, or when 
each member had purchased an advance on his stock; that any 
member advanced should give a note with a mortgage for the ulti- 
mate assumed value of his stock and assign his stock to the asso- 
ciation as collateral security; that each stockholder who got an 
advance should pay $12 00 extra on each advanced share as inter- 
est ; that for any default in the payment of dues, ‘‘as often as the 
same may be payable, he shall forfeit the additional sum of ten 
cents for every such failure, and for every dollar thus unpaid ;’’ 
that if any shareholder should be in default for three months, the 
association might proceed at law to collect the amount due from 
him. It was further provided, in substance, that the sum to be 
collected was such a sum as, at the rate of advances at the last 
monthly meeting, would, if put up for sale, have brought to the 
company the same interest the defaulter was paying, (in no case 
to be less than the net amount received by him,) together with all 
other payments, moneys and expenses due to the association by 
such stockholder: 

Held, that under these rules and regulations, the association is en- 
titled to a judgment for such an amountas will place it in the same 
situation as though there had been no default, and that when such 
judgment is paid, the defaulter is no longer such, but holds his 
stock asa non-advanced member. Ocmulgee B. & L. Associa- 
tion 08. ThOMson..........000 seeerees cocseseee * 1000 266566 nhsene saseeese € *ecsees ° 

2. This amount for each share isto be ascertained by deducting from 
$200 00 (the ultimate assumed value,) such a per cent. of the same, 
as advances were sold or allotted to members at the last regular 
monthly meeting next before the judgment, and adding to this the 
dues on such share for each default up to such mecting, and any 
fines that may be due for such default, provided the fines be not 
so grossly in excess of the real loss by the default as to be penal- 
ties and nota fair measure of damages. The real damages to the 
association, caused by the failure of the defaulter to pay prompt- 
ly his $2 00 per month on each share, is measured by the interest 
the association would have made on such $200, together with 
what it would have made by the sale of such $2 00 at the then 
rate, over and above what it could now make by its sale at twenty- 

three per cent. Jbid.- 
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8. The law will not enforce the fines as such, because it is a settled 
rule that penalties agreed upon for a breach of contract are illegal. 
But, as in this case, the penalty of ten per cent. on the dollar fer 
each default, if fairly construed, is assessable, under the by-laws, 
but once for each default, upon the regular dues for that month, 
and not ten per cent. upon the whole amount of the dues then 
unpaid, and as such a fine will be only slightly in eacess of the 
real damages, we are of the opinion that the fine fixed by the 
by-laws, so construed, is recoverable as stipulated damages. J bid. 

4. In this case the defendant had purchased an advance on thirty 
shares. He was due to the association $49 00 on its books ; how, 
it does not appear. In October, 1872, he failed to pay his dues, 
and continued to fail. In November, 1873, the association agreed 
to wind up at $154 00, the then value of its stock, and has done no 
business since. At such last meeting the premium upon advances 
was twenty-three per cent., and the amount the plaintiff was enti- 
tled to recover was as follows: 
$200 00, less twenty-three percent. ... «+ ... «. $154 00 
Fourteen months’ dues, at $2 00 each, ... ... ws . 28 00 
Fourteen fines, (ten per cent. on $200,) ... «+ .. « 2 80 

Inall foreach share, ... + ss» se eee eee we $184 80 

For thirty shares, this will amount to— 
Thirty times $184 80 or... ... 20. see see eee eee «$5,544 00 
To this add book account,... ... ss. see vee cee ee 49 00 
dem Gan for, occ estes 4 90 
The gross amount due,... ... 6 se vee we $5,597 90 

But as the association has quit business, the defendant is entitled 
to a credit of the agreed value of his stock, to-wit: thirty shares, at 
$154 00 per share, amounting to $4,625 00. So that the amount 
which the plaintiff is really entitled to recover is, taking off this 
credit, only $977 90, with legal interest from the date of the last 
regular meeting in November, 1873. Ibid. 





CARRIERS. 


When, in an action against the Southern Express Company as a com- 
mon carrier, it appeared that goods had been delivered to the 
Adams Express Company in New York, and by it delivered to the 
Southern Express Company at Savannah, to be transported to Co- 
lumbus, and that the goods were lost on their way from Savannah 
to Columbus, whilst in the custody of the Southern Express Com- 
pany, and there was no proof as to the terms on which the Adams 
Express Company or the Southern Express Company received 
them : 

Held, that in the absence of any proof to the contrary, the Southern 
Express Company should be presumed to have received them for 

VoL, Lit. 44, 
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ee ae 
transportation to the owner under such obligations as to diligence, 
etc., as the law imposes on common carriers, who do not, by con- 
tract, limit their liability. So. Ex. Co. vs. Urquhart & Chapman.. 142 
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Western & A. R. R. Co. vs. Bishop... reotiorenccase aay Ga., 
Western & A. R. R. anne vs. manne 200 coc cescoocseccs ill 

Wheat vs. Arnold... sciinisacdijdatenauae a 
White vs. Ivey... TTashieiladilodithonkaiasubiecsadas vs 
White vs. Pease, ag’ ms ineiminmim:nee, © 
Wiley, Parish & Co. vs. ‘Smith... oT =e. 
Williams vs. The State... sense stnnnn seers Ath “ 
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Wyley et al. vs. Collins & Co.. nmunemrbennmeam ae * 
Wyley et al. vs. Collins & isaaicaaithednteticsaipedas — 


CHARGE OF COURT. 


1. When a judge refuses to make a charge on the ground that there 
is no evidence to support it, and then adds, if the jury believe 
there is such evidence, then I so charge. Such a charge is im- 
proper, but the party in whose favor it is made cannot complain 
of it. Verdell vs. Ketchum......... Sdecsnsenccenscessacensss esters engenscceoss 

2. When there are several written requests to charge the jury, and 
the same principle of law is involved in each, and the judge gives 
one of the requests in charge, it is not error to refuse the others. 
RN Oils, FETED BE ccccaccns sovceesincescqnce onsen second «0406s seapsecen ose 

8. A charge on an irrelevant point is not such error as to require the 
verdict to be set aside, provided the court, in connection with sueh 
charge, and in addition thereto, give the correct rule of law, and 
one which is, in fact, applicable to the case under the evidence. 
Bined, Gre, 0, Based, Gibta’ ty, Ob dha ....2000- ccscca200000 c0000s 20000 ses cseeesese 

4. If the court charged the jury that if the arrangement between the 
parties was such as was disclosed by the witnesses in their testi- 


mony, then they were partners; and if such was the legal effect of 


the evidence, the verdict will not be set aside on that ground. Hol- 
CEE Bi Ck 0. WING, O08 Wi asccecccs cnevee penccccns cssons sevenscensetacs eves i 

5. It is error to charge upon a point in reference to which there is 
no testimony. Fishel vs. Lockard & Treland, 1.0. ...cssse sevens seseee 

6. It is not error in the judge, on the trial of an action of ejectment, 
where the defendant relies on a title by prescription, to neglect to 
charge the jury, that in making up the seven years possession they 
could not count the time the locality was occupied by the federal 
army and the courts were closed, no evidence having been adduced 
upon that subject and no request made for such a charge. Payne 
08. Blackshear. ... 20. 10. 00.000 000 000008 e 


CLAIM. 


1. A, the agent of B, having in hand certain money belonging to B, 
deposited it in bank to his own credit, he having already a credit 
there to himself, whereupon a creditor of A garnished the bank. 
B filed a claim affidavit and bond under the act of 1871, Code, sec- 
tions 3541, 3543, and bis money was paid to him on A’s check. A 
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dissolved the garnishment in the usual mode, and got the balance 

on his own check : 

Held, that B might assert his right to the money in this way. Spain, 
adm'r, vs. Beach & Son; Beach & Son vs. Spain, adm’ reg... see 00 


2. The claim affidavit was a sufficient traverse of the garnishee’s an- 
swer, which merely set forth A’s account, and that the money had 
been paid out after the filing of the claim, and after A’s dissolu- 
tion of the garnishment. J bid. 


3. The plaintiff in the garnishment proceedings had no right, after 
a finding by the jury for B on the claim, to any judgment on B's 
bond. His remedy for the balance of the money was by a judg- 
ment against A and the security on his bond to dissolve the gar- 
nishment. J bid. 

4. If the judgment creditor levy his execution on property which 
is claimed by a purchaser, and pending the claim the creditor 
proves his debt in the bankrupt court, but before there is any 
dividend of the bankrupt’s assets, obtains leave of the court to 
withdraw his proof and claim for the purpose of prosecuting his 
levy in the state court, such proof and withdrawal of his debt do 
not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in 
the judgment has received his discharge in the bankrupt court. 
Phillipe ve. Bowdots, dae? @ ....66s0+ sevcee covcssees s0000-60 coessece os eecccees 


5. The fact that the register in bankruptcy, after the withdrawal of 
such proof and claim, allowed to the attorneys of the creditor a 
fee or compensation for bringing certain of the assets of the bank- 
rupt into the bankrupt court, does not affect the rights of the cred- 
itor in the claim case. J bid. 

6. Upon the trial of the claim case the creditor has the right to put 
in evidence an exemplification from the bankrupt court, showing 
his application to withdraw his claim and the proof thereof, and 
the order granting the same. J bid. 


~I 


. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage ji. fa., it is the duty of the sheriff to put the purchaser in 
possession. And to do so he may turn out the claimant and his 
lessees or tenants, and this even though said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. ival 
vs. Gallagher. w+ < cabeaddeciiniitaniniiisaaimbindadimisiets Cviebse sodssecuces 


CONFEDERATE MONEY. See Guardian and Ward, 3. 


CONSTITUTIONAL LAW. 


Where an act was passed by both branches of the legislature, and 
was in fact transmitted to the governor more that five days before 


_ 
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the adjournment, and the governor failed either to approve or to 

veto it, or even to enter upon it the day of its receipt by him. or to 

transmit it to the office of the secretary of state, and the same 

legislature, at a subsequent session, after investigation of the facts 

by a committee, declared the act to have been duly presented, and 
to have become a law, and ordered that it should be transmitted to 
the secretary of state: 

Held, that it is the duty of the courts to treat the act as a law, prop- 
erly passed and authenticated under the constitution. Danielly 
et al. vs. Cabaniss et al .....c000 secsoreeesseseees sunshine seveces teeeeeseeseeess 


2. The act of February 17th, 1874, authorizing the mayor and coun- 
cil of the city of Rome to require the registration of, and to assess 
and collect a license fee from all persons, firms, companies and 
corporations, engaged in any business, trade, calling or profession 
within the coporate limits of the city, is not unconstitutional. 7'he 
Mayor and C. of Rome vs. Mc Williams & Co. et al. ...... 010.00 eeeees 


8. Nor are the ordinances of the city passed in pursuance thereof, 
illegal or void, provided they do not assess such license fee on 
those who, by express legislation, are not subject to the same ; and, 
provided, it is limited to such business, trades, callings or profes- 
sions, asare fixed and regular, and dependent on the public for 
patronage and support ; or provided it does not extend to those 
pursuits or occupations which require only manual labor ; and pro- 
vided, further, that not more than one such fee is required of any 
firm, orthe persons composing the firm, which is engaged in any 
business liable to pay the same. J bid. 


4. The power of the mayor and council to assess and collect the 
license fee, is not limited to such business, trades, callings or pro- 
fessions, as are specified in the 2d, 3d and 4th paragraphs of the 
first section of said act, but under the first and fifth paragraphs 
thereof they may collect the same from all who come within the 
rule as stated in the preceding note of this syllabus. J bid. 


. The first section of the act giving authority to the mayor and 


sales made by registered persons, firms, etc., is not in violation 
of the last clause of the 27th section of the first article of the con- 
stitution of this state, nor is the ordinance illegal and void which 
assesses a tax of one-half of one per cent. on such sales, and allows 
a deduction from the sales of the amount of stock on which a tax 
has been levied. J bid. 


. It is not in violation of that clause of the constitution which re- 
quires civil suits to be tried in the county of the residence of the 
defendant, for the general assembly to prescribe by law that suits 
against railroad companies may be brought and tried in the county 
where the injury has been done, or where a contract has been made 


council to levy a tax not exceeding one per cent. on the gross. 
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oristo be performed. Ga. R. R, & B. Co. vs. Oaks. .........00 - 410 
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7. Where the title of an act specifies some of the objects for which it 


was passed and contains the general expression, ‘‘and for other 
purposes,’’ portions of the act not especially indicated in the title 
are nevertheless valid. Black et al. vs. Cohen et al. ; Shorter et 
al. vs. Mayor and C. of Rome 66 all. ......200 cee cee sccscecees © seveceescee 


8. Where the subject matter of legislation is the subscription to stock 


— 


of railroad companies by a municipal corporation, the fact that an 
act and an amendment thereto, authorize the subscription by said 
corporation to the stock of two or more railroads, does not render 
them unconstitutional as referring to more than one subject mat- 
ter. J bid. 


CONTEMPT. See Executions, 5 
CONTINUANCE. 


. It was not error to refuse a continuance on the ground of sur- 


prise, since the amendment, instead of evading the plea, only made 
it the more legitimate, and was no ground for surprise. Buffing- 
Gam 06.. ERIE cerncenie sicvntsin senccnnin tntinng SINR nlite canaeeimiechanees 


. A motion was made for a continuance on the panna of the ab- 


sence of two witnesses who had been subpcenaed; there had 
been no call of the witnesses, and on the call being ordered by the 
judge, one of them came into court. ‘The judge announced that 
the court would continue the ensuing week, and tendered the mov- 
ant an officer with an order to send and bring the absent witness 
into court, which was declined by defendant : 


Held, that it should clearly appear that the offer of the court would 


3. 


have been of no avail to the defendant before the verdict should 
be set aside on the ground of the refusal of the continuance. Me- 
Rebbe Oh. THe Bab: vecstsdissisnissis icvicscsvces ssaididepacseisatavtnessdekaesaion 
Where a continuance is asked on account of the absence of the 
defendant for providential cause, the facts must be made to appear 
to the court by affidavit or other competent evidence. A letter 
from the defendant to his counsel, and his declarations to third 
persons are not sufficient. Peacock vs. Usry.....cseeceeeee cesses ceeseeee 


4. Where a claimant showed by an exemplification of the record of 


_ 


the suit in which the judgment was obtained upon which the exe- 
cution was based, that the defendant therein had not been served, 
it was not error in the court to refuse a continuance upon the ap- 
plication of the plaintiff in execution to allow him to show to the 
contrary. The only tribunal in which such evidence could benefit 
him would be the court rendering the judgment, where the record 
could alone be perfected. Aycock vs. Turner. ......00. ceeseeses soseeees 


CONTRACTS. 
Where, in the year 1860, subscription was made to the stock of a 
railroad company, subject to such future calls as might be made 
by the directors, and such calls were made after June Ist, 1865; 
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Held, that the right of action for the amounts due under such calls 
did not accrue until after June Ist, 1865, and therefore suits brought 
therefor must be controlled by the statutes of limitation as embraced 
in the Code, and not by the act of March, 1869. Macon and Au- 
gusta R. R. Co. vs. Vason et all., 02018. ... 200000 seeceesseceeecesseessevecee B2T 


2. A religious society, which is not incorporated according to law, or 
which has not recorded its name and objects, as provided by sec- 
tions 2347 of the Code, cannot be sued as such. Its members are 
liable on its contracts as joint promissors or partners. Wilkins, 
Sor use, etc., vs. The Wardens and V. St. M.'s P. E. Church...... 851 


3. If a railroad employee contract with his employer that he will as- 
sume all the risks of his employment, and will not hold the com- 
pany liable for the negligence of its servants, and he be killed un- 
der such circumstances as under his contract and under the law, 
he could not, had he lived, have recovered damages for any injury 
received, then his wife cannot recover damages for his death. The 
basis of the right of action in both cases is a breach of duty implied 
by law or assumed by contract, and if there be no such breach by 
the defendant the wife cannot recover. W. and A. R. R. Co. vs. 
PID se ce ece ceconntne stennutes snsesente cosnen eonge pacenenseenne seenes ces esnseeunet 461 


4. Section 3393 of the Code was intended to allow the plaintiff to 
recover in an action on an account such an amount thereof as he 
was justly and equitably entitled to, either under a special agree- 
ment to pay the amount charged, or so much as the goods or ser- 
vices rendered were reasonably worth, without regard to the teclini- 
cal rules of pleading, or the evidence applicable to a special con- 
tract or a quantum meruit. Johnson vs. Quinn, adm’r. .....+....+. 485 


5. On 23d February, 1865, Simmons executed to the defendant’s in- 

testate, the following paper: 

‘$1,663 00. Received of Mrs. C. C. Gordon sixteen hundred and 

sixty-three dollars (in notes on myself to that amount,) which sum 

I am to loan out and keep at interest for her during the pleasure of 

both parties, and to turn over to her the proceeds on request ; the } 
interest accruing thereon payable annually in currency, while I 

manage the same for her; and I hereby agree and bind myself to 

turn over to her good notes or fi. fus. to the amount in demand, 

and to guarantee the payment thereof.’’ 

Suit having been brought on this agreement, Simmons filed a bill 
praying a construction of the paper, and alleging that in fact he did 
not, on said 23d of February, 1865, get from Mrs. Gordon his own 
notes and agree to loan out for her said sum of money, but that 
some three years before then said notes of his had been sa‘isfied by 
substituting instead of them certain notes and fi. fas. on third per- 
sons, which, as ber agent, he since then had been managing for her 
under an agreement with her; that the paper of February, 1865, 
was merely the carrying into effect the said parol agreement made 
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in 1863, and was made in 1865, because not until then did Mrs. 
Gordon actnally turn over his notes ; the bill further alleged that 
the notes on said third persons were still on hand, and that he 
ought not to be held to guarantee them, as they were the very 
debts he had received from her in 1865, and undertaken to loan 
out and manage: 

Held, that the legal effect of the agreement is that Simmons took his 
notes as money and agreed to loan out that sum as her agent, and 
account for the proceeds on request, paying her the interest re- 
ceived annually, and if, on a settlement, the proceeds should be 
in notes or fi. fas. on third persons, he undertook to guarantee 


their payment. Simmons vs. Martin, dM’ 2 ....02..000+ seen peseabeens 6 


6. Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count alleg- 
ing that the defendant was indebted to him for money paid to said 
defendant under a parol contract for the purchase of certain prop- 
erty, from the possession of which he had been ejected under para- 
mount title; that the contract was consequently rescinded, and 
therefure he was entitled to recover the amount paid as aforesaid. 
Sem ct, BM ia ven tinses tit. ti cns'ste ei tncantaneantntcadilmieaiiapeais 


7. To have entitled the plaintiff to recover money paid to the defend- 
ant under a parol contract of purchase, on the ground that he had 
the right to treat the contract as rescinded, it was incumbent upon 
him to have shown at the trial, either that he had been actually 
ejected from the possession of the property by a title paramount 
to that of the defendant, or such paramount title as in judgment 
of law would have amounted to an eviction. J bid. 


CONTRIBUTION. See Vendor and Purchaser, 1. 


CORPORATIONS. 


1. A company incoporated to manufacture pig iron, undertook to 
erect a corn and flour mill, and one of the stockholders filed a bill 
to enjoin the use of the corporate funds for such purpose, which 
injunction the judge, after an answer and a hearing, granted: 

Held, that as the right so to use the corporate funds depends upon 
whether the purpose is merely to erect machinery to grind the 
grain to be used by the laborers and animals employed in the man- 
ufacture of the pig iron, or whether the grinding of grain for the 
public generally is not also a leading purpose, and as this is a 
question of fact to be determined by the evidence, and as we 
are not satisfied that the judge has abused his discretion, the judg- 
ment ought to stand. Cherokee Tron Co. vs. Jones... ss see eee eee csoee 

2. The provisions of the Code, section 8370 to 3376, authorizing ex- 

ecutions to issue, under certain circumstances, as against stoekhold- 

ers in corporations when, by law, such stockholders are personally 
liable for the debts, or a portion of the debts, of the corporation, 
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may be resorted to in all cases where the stockholders are per- 
sonally liable under the charter, unless some specific and exclu- 
sive mode is otherwise provided by the charter, Heard vs. Sibley. 


3. As the execution provided for is, in effect, only a mode of suit, 
the stockholder, unless the charter otherwise provides, may set up 
in his illegality any defense that he might make to the merits in a 
suit brought against him in the ordinary way, and he is not con- 
cluded by the judgment against the corporation upon any issue ma- 
terial to his defense. J bid. 


4. In a proceeding of this character, where an execution’ issues in 
the first instance, and the defendant sets up his defense by affidavit 
of illegality, the defendant has all the rights and privileges as to 
pleas and amendments that he would have in ordinary suits on 
contracts. J bid. 


5. Where the charter of a bank made the private or individual prop- 
erty of each stockholder, as well as their joint property, liable for 
the redemption of the bills of said bank, and for the payment of 
all the debts and liabilities of the same, and provided that when 
any judgment shall be obtained against said bank, and execution 
issued thereon, it shall be the duty of the levying officer. first, to 
levy the same on the property of said corporation and to sell the 
same, and if the proceeds thereof shall be insufficient to pay off 
said execution, and the return of said officer of no corporation 
property shall be sufficient proof of the same, it shall be the duty 
of said officer next to levy said execution on the individual prop- 
erty of any stockholder or stockholders, and sell the same until 
an amount is raised sufficient to pay off said execution, each stock- 
holder only to be liable for the whole indebtedness of the bank in 
proportion to the amount of his stock, and that any stockholder 
who pays off any such execution or part thereof, shall have the 
right to use and control the fi. fa. against all the other stockhold- 
ers, so as to collect the ratable share out of each of them: 

Held, that a judgment against the bank, under such a charter, is a 
judgment also against each stockholder to the extent of his stock, 
and as between such judgments, the oldest has the right to be first 
paid out of any money raised by the sheriff out of the property of 
any stockholder. Whether such a judgment has a lien on the prop- 
erty of a stockholder from its date, as against a bona fide purchas- 
er of such property, without notice? Quare. Lowry vs. Parsons 
OE OB xis cscct cance © scccceces socccece o csescese  eddeh onneshsdsdee wiésnsede acactcineabesas 


6. Under the charter of the Brunswick and Florida Railroad, the di- 
rectors were authorized to make all contracts biading on the com- 
pany. By an act amending the charter, passed in 1838, it was en- 
acted that ‘‘ It shall be lawful for the board of directors to direct 
the president and secretary to issue bonds of said company, which 
shall be binding on the property of said company, and on such 
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other property belonging to the stockholders as they may pledge 
to said company, by mortgage, to meet their own engagements or 
the engagements of the company :”’ 

Held, that bonds issued by the company under such amended char- 
ter, without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corporation, 
so as to be superior, or even equal, in dignity to other bonds is- 
sued, under same authority, which are secured by a deed of trust 
to certain trustees, in the nature of a mortgage. Bruns. and A. 
BR. BR. Co. et al. vs. Hughes... .10cecsessececrees sensors phneilatinsattenamests 


. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to se- 
cure them executed a deed of trust to certain trustees, with au- 
thority to the trustees, on a breach of the condition, to take pos- 
session and sell at public auction, as provided by law, the trustees 
may, when the conditions are broken as provided in the deed, take 
possession and sell without foreclosure before the courts, and if 
they proceed to sell by advertisement and sale, as is provided by 
law, in the case of mortgage executions, the sale will divest the 
title of the company. IJ bid. 


8. Under the facts of this case, as they appear of record, the de- 
fendant in error was not entitled to any part of the proceeds of 
the sale of the railroad in the hands of the appointees of the court. 
I bid. 


9. An amendment to the by-laws of an insurance company, merely 
for the purpose of regulating its mode of business, and adding no 
new condition to the policies already issued, is binding on the as- 
sured. Ga. Mas. Mut. Life Ins. Co. vs. Gibson et ala... see see see 

10. Where the contract in issue or on trial, was made between a cor- 
poration and a natural person, and the latter died, the officer or 
agent entering into the same in behalf of the corporation is an in- 
competent witness; but the other members of the corporation are 
competent. Ibid. 


~I 


11. A religious society, which is not incorporated according to law, 
or which has not recorded its name and objects as provided by 
section 2347 of the Code, cannot be sued as such. Its members 
are liable on its contracts as joint promissors or partners. Wilkins, 
for use, etc., vs. The Wardens and V. St. M.’s P. E. Church...... 


COSTS. 


Upon a conviction for riot, where the indictment alleges circum- 
stances of an aggravated nature, and the judge who tries the case, 
certifies that the evidence shows the same to be true, this court 
will not control the decision of the judge in taxing the costs under 
section 1650 of the Code, unless in a clear case of error. Durden 
O8, FIs BUG. <ciicnis cicsseis. statins sh thebeliiain sien sitnthbeaitide dhe oek wbeianataabidl 
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-COUNTY COMMISSIONERS. See County Matters, 5, 6. 
COUNTY COURT. 


Where the judge of the county court, who is authorized, if the bailiff 


is sick, etc., to appoint any person to execute a process, appointed 
the person who, as agent of the landlord, had sued out a distress 
warrant, to execute and return the same, and such person made a 
levy upon property which was claimed by a third person: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. 
CLI AO ek REE a 


COUNTY MATTERS. 


1, Under sections 496 and 497 of the Code, it is competent for the 
ordinary of a county, even without the recommendation of the 
grand jury, to levy a county tax to erect, or keep in repair the 
county buildings, and to furnish safes, furniture, ete. And this 
power includes the power to levy a tax to pay any debt that may 
have been contracted for such purposes of erection, repair, etc. 
This power is in the discretion of the ordinary, subject to the sup- 
ervision of the judge of the superior court by mandamus or injunc- 
tion, as prescribed by section 503 of the Code. Wadler vs. Per- 
PIE I caeccnenininancietetennstesesinens on ccncenesee 

2. Besides this tax for the erection and repair of county buildings, 
the ordinary may, under section 509 of the Code, if the grand 
jury fail or refuse to act, levy a tax (not to exceed fifty per cent. 
on the state tax,) sufficient to pay the necessary county expenses, 
and any debts that may be in judgment against the county, or 
which the county may have been ordered to pay under a man- 
damus, and within this limit of fifty per cent. on the state tax, a 
creditor who has a judgment, or in whose favor there i3 a man- 
damus, may compel the laying of thetax. Ibid. 


3. The tax of twelve and one-half per cent. allowed by the act of 


1818, for the support of the indigent poor is independent of the 
county tax proper, and is not included with the fifty per cent. limit 


of section 509 of the Code, or the one hundred per cent. limit of 


section 515 of the Code. And this is also true of the tax for poor 
school purposes as provided by sections 1201 and 1202 of the Code, 
which said sections are still of force, so far as to authorize a tax 
to pay debts for poor school purposes contracted before the passage 
of the general education law. J bid. 
4. When debts against a county (other than debts for public build- 
ings and their repairs,) accumulate so that the fifty per cent. al- 
lowed by sections 509 and 511 will not he sufficient to pay them, 
the grand jury may recommend a tax for county purposes as high 
as one hundred per cent. upon the state tax, and if this amount, 
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or the amount allowed by local law, will not pay the necessary 
current expenses and the accumulated debt, the creditors have a 
right to require that at least twenty-five per cent. of the debt shall 
be paid therefrom. J bid. 


5. It is within the power of the legislature to provide for the organ- 
ization of county commissioners for the county, and in so doing 
it may provide that they may be chosen by the grand jury of the 
county. Ibid. 

6. If commissioners are provided for by law, and they enter upon 
the duties of their office, they are officers de facto, and though 
there be irregularity in the time or manner of their election, their 
acts are not, for that reason, illegal and void. J bid. 


~I 


. The third section of the act of 1866, authorizing the ordinaries to 
levy an extra tax sufficient to pay all just and equitable debt con- 
tracted for the prevention of the spread of small-pox, is a law of 
force in this state, although the same is not incorporated in the 
Code. Solomon, ord’y, et al., vs. Tarver & Bro.ccsee. ce-eeees seeee 405 

8. The ordinaries have no legal authority to levy an extra tax for 
educational purposes without the recommendation of the grand 

juries of their respective counties. Whether with such recom- 
mendation? Quere. Ibid. 


CRIMINAL LAW. 


. Unless the conviction of the offense of murder is founded solely 


on circumstantial testimony, neither the presiding judge, nor the 
jury, has authority to commute the punishment from death to that 


of imprisonment for life in the penitentiary. Merritt vs. The State. 82 


— 


2. The circumstantial testimony which authorizes the commutation 
of the punishment for the offense of murder, is that which only 
tends to establish the issue by proof of various facts, sustaining by 
their consistency the hypothesis claimed. J bid. 

|. 8. The courts are as much bound to decide and administer the law 
in criminal cases, as in all other cases confided to their jurisdic- 
tion by the constitution and laws, and juries are bound to conform 
thereto. Ibid. 

. Where the evidence of the homicide having been committed by 
the defendant is direct, and the jury returns a verdict of guilty, 
but recommending that the defendant be imprisoned for life in the 
penitentiary, the verdict should be set aside as illegal. J bid. 


on 


5. To sustain a verdict of guilty of assault with intent to murder, ie 
the evidence should show that had death ensued from the assault, 
the defendant would be guilty of murder. Smith vs. Fhe State... 88 

6. If the prosecutor in this case had been slain, the defendant, un- 

der the law and evidence contained in the record, could have been 

convicted of no higher offense than manslaughter. J bid. 
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7. Under section 3755, of the Code, which is as follows: ‘‘ The tes- 
timony of a single witness is generally sufficient to establish a fact. 
Exceptions to this rule are made in specified cases ; such as to 
convict of treason, or perjury, in any case of felony where the only 
witness is an accomplice, and to rebut a responsive statement in 
an answer in equity—in these cases, (except in treason,) corrobo- 
rating circumstances may dispense with another witness :*’ 

Held, that in a case of felony, where the only witness implicating 

the prisoners in the crime, was himself avowedly guilty, the cor- 

roborating circumstances necessary to dispense with another wit- 
ness must be such as go to connect the prisoner with the offense, 
and that it is not sufficient that the witness is corroborated as to 
the time, place and circumstances of the transaction, if there be 
nothing to show any connection of the prisoners therewith, except 
the statement of the accomplice. Childers vs. The State........... 


8. On the trial of an indictment for murder, where the evidence was 
not circumstantial, the judge charged the jury that if they found 
the prisoner guilty, they might recommend that he be confined in 
the penitentiary for life, and the jury found the prisoner guilty, 
but recommended that he be confined in the penitentiary for life: 

Held, that the charge of the court was error, and the jury having 
found defendant guilty and recommended that he be imprisoned 
for life, under the belief, from the judge’s charge, that the effect 
of the verdict would be to avert the penalty of death, a new trial 
ought to be granted. Hammett vs. T’he State.....+s.sccsoee seeeeeee vee 


9. When, in an indictment for perjury, it was alleged that the defend- 
ant, during a judicial proceeding, etc., had falsely sworn to certain 
statements, and then immediately followed an allegation that cer- 
tain of such statements were untrue, and there was no allegation 
that the statements, thus alone denied to be true, had been ma- 
terial to the issue on trial, nor did they of themselves appear to 
have been material : 

Held, that the indictment was demurrable, and should have been 
quashed. Hembree vs. The State. .....-+++++sscsessecees seesee serene senseees 


10. It was not error in this case that the court refused to receive 
the verdict first reported by the jury, finding the *‘ defendant guilty 
as accessory after the fact.’’ McCoy vs. 7'he State....... in eenatieins 


11. Nor was it error to direct the jury to return to their room, and 
if they found a verdict, it must be a verdict of guilty or not guilty. 
Ibid. 

12. On the trial of an indictment charging a defendant as principal, 
he cannot be convicted as accesory after the fact. Ibid. 


13. Under the testimony in the record, we do not think the judge 
trying this case abused his discretion in refusing to set aside the 
verdict. Ibid, 
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14. A motion was made for a continuance on the ground of the 
absence of two witnesses, who had been subpoenaed; there had 
been no eall of the witnesses. and on the call being ordered by the 
judge, one of them came into court. The judge announced that 
the court would continue the ensuing week, and tendered the mov- 
ant an officer with an order to send and bring the absent witness 
into court, which was declined by defendant: 

Held, that it should clearly appear that the offer of the court would 
have been of no avail to the defendant before the verd ct should 
be set aside on the ground of the refusal of the continuance. Mc- 
Rae vs. The State. ....... hand sbdaepmunaucemiasaeasceumnasaie Sijeuieieasanae peneenes 


15. Nor is it a ground for a new trial that the judge, in overruling 
the motion, remarked that the court was satisfied, from the man- 
ner of the defendant, that the motion was made for delay. J bid. 


16. It is not error for the court to say, in the charge to the jury, that 
**the assertion of counsel as to the opinion they entertain of the 
effect of the evidence, however strongly asserted, is not evidence.”’ 
Such a statement not only declares a correct principle, but in the 
present case it does not appear whether the remark was intended 
to apply to counsel for the state or for the defendant. J bid. 


17. If the court charge the correct rule as to the credibility of wit- 
nesses, to-wit: that all witnesses are presumed to be credible un- 
less impeached in the mode prescribed by law, and either party 
desires the modes of impeachment to be specified, a request should 
be made to that effect. Ibid. 


18. It is not error for the court to charge the jury, in a criminal case, 
that they ‘‘are judges of the law and the facts so as to enable 
them to apply the law to the facts; but it is the province of the 
court to construe the law and give it in charge, and of the jury to 
take the law as given and apply it to the facts as found by them, 
and to bring in a general verdict.’’ Ibid. 


19. Though the charge of the court on a trial for murder may, in 
some respects, be objectionable as to that particular crime, yet if 
it be not so as to manslaughter, and the jury find a verdict for vol- 
untary manslaughter, which is fully supported by the evidence, 
even if taken in connection with the statement of the defendant, 
made to the jury at the trial, the verdict should not be disturbed. 
Ibid. 


20. On the trial of an indictment for arson, itis not error to admit ev- 
idence showing that feelings of anger or dislike existed on the part 
of the defendant towards the owner of the property. Hammack 
OR FIO Bo ccits sortie nateds sonnei scnnnstnannthbcnnsinnietabainanasiaenabditiite 


21. When several persons combine to burn the houses on a planta- 

tion, and they go to the place together, and one sets fire to the 
dwelling-house, another to the corn-crib, and another to the cot- 
ton-house, in execution of the common purpose, the act of each 
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is the act of all, and either may be convicted for burning either of 
the houses burned. J bid. 


22. When a judge was asked to charge the jury, that if they believed 
a witness to have done certain things, this was a ground to ‘ dis- 
trust’’ the witness, and he gave the charge, except the word ‘‘ dis- 
trust,’’ for which he substituted ‘‘ that the jury may consider in 
weighing ;’’ or when the charge asked was, that if the jury believed 
the witness to have done certain other things, and testified under 
certain (stated) circumstances, this is another circumstance against 
believing him, and the judge gave the charge, inserting after the 
word circumstance, ‘‘ that the jury may consider :”’ 

Held, that this modification of the request was not error. J bid. 

23. When the judge was asked to charge, in relation to the evidence 
of an accomplice, that the corroborating evidence must be such as 
shows that he did not fabricate his story, and the judge inserted 
after ‘‘ shows’’ the words, ‘‘ to your minds,’’ and gave the charge, 
and added, ‘‘ but you alone are the judges as to what amount of 
corroboration in material matters is necessary on this subject,’’ 
this was noterror. J bid. 

24. When it was an issue before a jury whether a witness, who was 
an accomplice, was corroborated by other evidence, and the judge 
charged the jury, that ‘if his (the accomplice’s) statement about 
the prisoner, the witness and Elijah Hammack standing on the 
road together,’’ concurs with the evidence of Haisten, who saw 
the three men in the road, it is proper for the jury to consider, un- 
der all the circumstances, whether Haisten’s testimony corrobo- 
rates Thomas’ (the witness’) statements in that respect, or whether 
Thomas (the accomplice) fixed up his story to correspond with the 
statements of Haisten, but refused to charge as requested, that ‘‘if 
the jury believed that he (homas) so framed his story as to make 
that one statement coincide with Haisten’s statement, that such a 
coincidence should not be considered as satisfactorily confirming 
his evidence:’’ 

Held, that there was no error in the refusal. J bid. 

25. The proper time to demand the right to poll the jury, is after the 
publication of the verdict and before the — of the jury and 
recording of the verdict. Tilton vs. The State... heewssenteie 

26. In criminal cases the privilege of polling the jury is a 5 lead right 
in the defendant, and it is error to refuse it. J bid. 

27. When on a trial of an indictment for assault with intent to mur- 
der, there was evidence by one witness that the defendant had 
struck A with a hatchet, and the defendant introduced only two 
witnesses, who swore that they saw part of the fuss, but could not 
say who struck the blow, as there was a great row and many per- 
sons present: 

Held, that testimony showing that a third person struck the blow, 

and that the defendant did not strike at all, is not merely cumula- 
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tive testimony so as to be no ground for’a new trial. Zhomas, 
alias Noisetie, vs. The State.......... eikdahie Nekglisaseedencbdabpaedtt tae totaal 


28. When there was a difficulty between a parcel of employees and 
their foreman, and a fuss or melee, and the defendant was immedi- 
ately arrested and confined in jail until his trial, and his attorney, 
on inquiring of the persons present, was misled by their telling 
him they did not know what part.defendant took in the fuss : 

Held, that when, after the trial, it was discovered that these witnesses 
do know and are ready to swear that the defendant did not do the 
principal act for which he was convicted, and that another did, it 
is no reply to a motion for a new trial that sufficient diligence had 
not been shown. J bid. 


29. In caves of felony it is not competent for a jury to convict upon 
the testimony of an accomplice, unless that testimony be corrobo- 
rated by circumstances tending to connect the defendants with the 
crime. ‘The case of Childers vs. The State, page 106, controls 
this case. Middleton et al. vs. The State. ........00seessee ree cee cee sees O2T 


30. Counts for an assault with intent to murder by shooting at anoth- 
er with a pistol, aud for shooting at another with a pistol, may be 
joined in the same indictment. Adams vs. The State... .......0+00 565 ° 


81. Evidence not offered upon the trial cannot be considered ona 
motion for a new trial. Jbid. 


32. Where there are two counts in an indictment, and a general ver- 
dict of guilty is returned, the legal intendment is that reference 
is had to the highest grade of offense charged. J bid. 
33. The evidence in this case does not sustain the charge of vagrancy, 
so as authorize a verdict of guilty. Walters vs. The State...... .. 574 
84. The testimony of the chief witness for the state, as it appears in 
the record, leaving the question wholly uncertain whether the 
blinds to the windows of the house charged to have been broken 
into, were closed so as to show that there was such a breaking as 
is necessary to constitute burglary, when taken in connection with 
the apparent uncertainty of the witness as to the identity of the 
accused, makes this a proper case, in the opinion of this court, for 
a new trial. Walliams vs. The State. ....c.00e seccrseee ceeeeesecsseseseetece 580 


35. It is not error in the judge, on the trial of an indictment for mur- 
der, to say to the jary that, in his opinion, the case rested on the 
law of murder, voluntary manslaughter, or justifiable homicide, if 
there be in fact no evidence from which it could be inferred that 
the killing was involuntary.” Hooper vs. T'he State. .....0. 000 eooeee 607 


36. On the trial of an indictment for murder the judge charged, 
among other things, as follows: ‘‘What I have read to you from 
the Code defining the different grades of the crime you are to take 
from this court as law. What the opinion of the court may be in 
its application to the case, you may consider and receive or reject, 

Vou, Lu. 45. ’ 
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according to your conscientious convictions. It is presumed that 
the court is familiar with the law, and you ought to pay deference 
to those opinions and not contemptuously diregard them :”’ 

Held, that this was not error. In the application of the law to the 
facts, the jury are judges of the law and facts, and whilst they 
should pay respect to the opinions of the judge, yet they have a 
right to make such application, according to their own convictions 
of the truth of the case. J bid. 


37. The sixth, seventh and eighth grounds of error in this case, ob- 
jecting to the charge of the court as to the effect of opprobrious 
words and as to the right of deceased, under certain circumstances, 
to strike, and the character of the violence he would be authorized 
to use, are not well taken. There was evidence to justify the 
charge as given. Ibid. 

38. Several defendants were indicted for riot and severed on the trial. 
A joint motion for a new trial was made without objection by the 
solicitor general : 

Held, that although the defendants may join in a bill of exceptions 
to the refusal of the court to grant the new trial, they cannot assign 
additional errors in said joint bill which were not contained in the 
motion, and which were alleged to have been committed on the 
respective trials. Durden et al. vs. The State ......coesssersseeceeees ee 

39. Upon a conviction for riot, where the indictment al'eges circum- 
stances of an aggravated nature, and the judge who tries the case 
certifies that the evidence shows the same to be true, this court will 
not control the decision of the judge in taxing the costs under 
section 1650 of the Code, unless in a clear case of error. J bid. 


CUSTOM. See Insurance, 1. 


DAMAGES. 


. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on its train, to permit the ‘‘ Northampton Tables 
of Mortality ’’ to be put in evidence before the jury. Georgia R. 
BR. cn Tg Gar 00. Da Bece ee 0s sccccceescccsetvs sonccv ccs ccccoceseces ees 
Under section 4286, Code, this court cannot award damages in 
favor of a defendant in error who wes also defendant in the court 
below in an action of trover, and who obtained a verdict only for 
costs. Bailie, ex’r, vs. Kinchley et al... ... 20+ sss sce cee ces ceesee ces cecceeee 


— 


bo 


DEBTOR AND CREDITOR. 


1. When a deed recited that the grantor had, years before, made his 
will, giving certain property to his daughter’s husband for the sole 
use of said daughter and her children, the property to be under 
the control of the husband, to be managed by him for the main- 
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tenance of his wife and family, without liability on his part to ac- 
count, and that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, and that the donor now desired in writ- 
ing to carry out the original intent ; the deed then, in terms, simply 
conveyed the property to the husband, as trustee, for the sole use 
of the wife and her husband: 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to control the property for the maintenance of his wife 
and children, free from a liability to account. Shorter et al. vs. 
MabRhan, FOC 008 0 0x0 100000 100 500 110 100 200009 sno sor ensenecepsonesnege ene ses cep stien 


2. A conveyance by an insolvent husband to his wife in payment of 
a debt, claimed by him to be due to her from him for his use of her 
separate estate, will be closely scanned, and unless clearly bona 
Jide, will be declared void as against existing creditors. J bid. 


8. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof for 
their support and maintenance, without liability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himself, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was 
to manage the estate for the maintenance of his family without 
liability to account, no debt existed from him’ as trustee, unless 
there was proof that he had failed to give them reasonable main- 
tenance. bid. 


4, Equity will not enjoin a defendant from the free disposal of his 
property on the application of a creditor who sets up no lien upon, 
or title to, the property, and who presents no other equity than his 
simple fear that when he reduces his claim to judgment, he will not 
be able to find property on which to levy it. Dortic vs. Dugas.... 


5. When a bill is filed to marshal the assets of an insolvent railroad 
company and a receiver appointed, and the claims against the 
company are numerous, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separately 
considered, a judgment of the court is had upon it, fixing its 
amount and its priority and status in reference to the other claims 
before the court, and this being done, a decree is taken, by con- 
sent of all parties, fixing their priorities and liens and for the sale 
of the road, and directing that the proceeds shall be brought in for 
distribution according to the priorities of the several judgments: 

Held, that on the coming in of the proceeds of the sale, it is too late 
for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
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claim so as to set up new liens and new equities not presented to 
the master or tothe court, in its consideration of his report, unless 
there be a clear showing of fraud, mistake of fact, or newly dis- 
covered testimony, to explain the failure to present the truth of. 
the case at the hearing, when the several claims and their priori- 
ties were determined by the court. Minnehan & Hazlehurst vs. 
Bruns. & Alb. BR. RB. Co. et dhs csesseee coors sainpeienie: inunnaions coceee socees 


. Where A, in January, 1864, borrowed Confederate money, to be 
returned in a short time, and after the passage by the Confederate 
congress of the law for bonding the currency, to-wit: in February 
or March, tendered the money, and on the lender’s refusing to re- 
ceive it, announced to bim that ‘‘he must get it by law :’’ 

Held, that the borrower cannot, after this, set up that he subsequent- 
ly bonded the money, and it was lost to him by this refusal to re- 

He is still liable for its value. Steed vs. Loveless et al. 3: 

























ceive it. 








7. Where the state court has acquired jurisdiction of a creditors’ bill, 
and has the assets of the debtor within its custody, in the hands 
of a receiver, and said debtor is subsequently adjudged to bea 
bankrupt, it will not order said assets turned over to the trustees 
appointed by the United States court under the provisions of the 
bankrupt act, upon their mere petition. When the United States 
court shall enjoin the complainants in the creditors’ bill from pro- 
ceeding in the state court to bave their claims adjudicated, then it 
would be the duty of the latter court to turn over to the trustees 
the assets in its custody, to be administered by the bankrupt court. 
Freeman et al., trustees, vs. Fort et al.....ccccssccoscescce ssc ceecesceeseeee OUL 













8. A court of equity will not interfere, at the instance of a general 
creditor before judgment, to set aside a voluntary conveyance al- 
leged to have been made by the debtor to his wife for the purpose 
of defrauding creditors, and to restrain the sale of such property, 
when the fraud alleged is the execution of such conveyance with- 
out notice to the creditors. Hart et al. vs. Hart et al...........0000 376 


9. Money was raised by sheriff’s sale under attachments, and in 
June, 1872, was, by order of court, deposited with John King, 
banker, upon condition that said King hold the same subject to 
the order of the court, and that he pay interest upon the same at 
the rate of seven per cent. as long as said money is in his hands, 
In May, 1878, King becoming insolvent, made an assignment for 
the benefit of his creditors, of all his property, including an amount 
of money greater than the sum so deposited with him: all of which 
was taken in possession by the assignees. In May, 1874, a receiver 
was appointed for the fund so raised by the sheriff and deposited 
with King. At the same term of his appointment the receiver 
brought a rule requiring the assignees of King to pay the amount 
so deposited with the said King into court, for the purpose of dis- 
tribution among the claimants of said fund : 
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Held, that the court committed no error in refusing the rule. Cole- 


man, rec’r, v8. Salisbury et al. ... 200000 cee ser ccecsesee one eos ees o00 cee ce 

10. Where a creditor received a deed from his debtor in January, 
1870, to secure a debt due him, and at the same time executed an 
obligation to reconvey the land to the debtor upon the payment of 
the debt by the 25th of the ensuing December, the relation of 
mortgagor and mortgagee existed between the parties. Murphy 
et al. vs. PUrifOy -.cccceeecreeceee 9 coseceee @ coveee ooo -seccceee casncce ccccccescosees 480 


11- If, in an issue between such parties, it is charged by the debtor 
that the creditor has, without his consent or knowledge, illegally 
altered the deed in a material part, and a cancellation is prayed, 
and the jury so find and set aside the deed, the creditor cannot 
complain that a verdict for the debt found due did not include a 
foreclosure to the extent of the land admitted to be included in 
the conveyance before alteration. And this is true, although the 
debtor, believing that he could not redeem the land, had surren- 
dered the obligation to reconvey before he ascertained that the al- 
teration had been made. J bid. 

12. Where the question at issue was whether a sale by an insolvent 
was made to defraud creditors, the fact that rumors of his insol- 
vency were prevalent after the date of such sale, was inadmissible. 
Fishel vs. Lockard & Treland... .++..0++ +++ peenie.senaesion resins o cosees eseeee 


13. Where one ground of attack upon such sale was its secrecy, it 
was competent to prove by a witness who entered the vendor’s 
store on the day of the sale, the vendor and vendee both being 
present, that from the appearance of the goods and the parties, he 
thought some kind of sale was about to be consummated, and asked 
a clerk in reference to it, who smiled and replied that they were sell- 
ing out, or had sold out, giving no very definite answer. Ibid. 


14. An unusual degree of secrecy in a sale by an insolvent is a badge 
of fraud. Whether such secrecy existed, is a question of fact for 
the jury. Ibid. 

15. If a person buy from an insolvent, knowing that the sale was 
made for the purpose of defrauding his creditors, the transaction 
would be void. Aliter, in the absence of such knowledge. J bid. 


16. Where there are two contesting creditors over a fund in court, 
and it is ordered that the sheriff do pay a certain amount of the 
same on a judgment in favor of one, provided he retain a suffi- 
ciency to answer the claim of the other, the latter cannot complain 
that he is injured by such order. If the sheriff has to act on it, it 
is at his peril, and cannot affect the final rights of the excepting 
creditor. Berry & Co. vs. Miller & Co ......+- acndenenen cnkinintisinienie ON 


DECLARATIONS. See Evidence, 5, 12. 


DECREE. See Equity, 5. 
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DEED. 


1. Where a creditor received a deed from his debtor in January, 
1870, to secure a debt due him, and at the same time executed an 
obligation to reconvey the land to the debtor upon the payment of 
the debt by the 25th of the ensuing December, the relation of mort- 
gagor and mortgagee existed between the parties. Murphy et al. 

Ce FREI -ccccsats sctesccce soccesees cocece sescccees cocsnccss secsooses enssseees soeees 480 

2. If, in an issue between such parties, it is charged by the debtor 
that the creditor has, without his consent or knowledge, illegally 
altered the deed in a material part, and a cancellation is prayed, 
and the jury so find and set aside the deed, the creditor cannot 
complain that a verdict for the debt found due, did not include a 
foreclosure to the extent of the land admitted to be included in 
the conveyance befure alteration. And this is true, although 
the debtor, believing that he could not redeem the land, had sur- 
rendered the obligation to reconvey before he ascertained that the 
alteration had been made. J bid. 

8. An instrument containing all the terms and provisions of a deed, 
is not rendered testamentary by a clause that the maker and his 
wife ‘‘are to have the use, benefit and control of said land for and 
during our natural lives.’’ Bass, ex’x, vs. Buss, adm’r., et al.... 581 


DEMAND. 

A paper acknowledging to have received of the plaintiff a certain 
sum in gold to be accounted for on demand may, under section 
2791 of the Code, be sued without any formal previous demand. 
Cox vs. Jones, adm’r....... ee ey a ES a 438 


DEPOSIT. See Banks, 1, 3. 
DISTRESS WARRANT. See Landlord and Tenant, 2, 3. 
DIVORCE. See Husband and Wife, 6. 
DORMANT JUDGMENT. See Judgments, 1, 4, 7. 


EJECTMENT. 
Where complaint for land in the statutory form is brought, the p'aintiff 
must, by the abstract attached to his declaration and by his evi- 
dence, show title in himself. Harrington vs. Gabby et al.........+ 537 


ELECTION. See Wills, 10. 
ELECTIONS. See Municipal Corporations, 13. 


EQUITY. 


1. Whilst a prior purchaser of property on which there is a legal 
lien, may have an equity against subsequent purchasers of other 
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portions of the property on which the same lien attaches, to call | 


upon them to discharge the lien in the inverse order of their pur- 
chase, and to the extent ofthe property they have purchased, if nec- 
essary, yet where the whole of the property has been in fact sold at 
the same time, at public auction, and some of the purchasers fail- 
ing to comply with the terms of sale, others subsequently take the 
portions bought by such purchasers so failing, the reason on which 
a prior equity in favor of the first purchaser 1s founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount respectively purchased by them. 
Fleishel et al. vs. House et al........ cnecahmeeonnnen non eR 


. When a bill in equity was filed, charging that R. died, leaving a 


will duly executed, and bequeathing his whole estate to his wife for 
life, with remainder to the complainants; that after his death the 
wife had suppressed and destroyed the will, and taken and used 
the property as her own; that she was now dead, but before her 
death had confessed the spoliation of the will; that, at her death, 
she had left a will appointing the defendant her executor, who 
now had possession of the property. The bill further charged that 
the witnesses to the original will of R. were all dead, and that the 
complainant could not set out a copy of the will, and prayed that 
the executor of the wife might be decreed to hold the property in 
trust for the complainants : 


Held, that there was equity in the bill; that it did not seek the pro- 


bate of the will, but to attach a trust to and secure the property, 
and that sufficient reasons were given why they had not proven the 


60 


will before the ordinary. Harris, ex’r, vs. Tisereau et dl..+..+006 153 


A court of equity in this state has jurisdiction over all cases of 
fraud, except fraud in the execution of a will, and this jurisdic- 
tion includes fraud in the destruction of a will, notwithstanding 
the exclusive jurisdiction of the ordinary in general, over probate 
and intestate matters. J bid. 


As the bill in this case charges that the will was duly executed, 
the demurrer is to be considered as admitting such due execution, 
and the question as to the amount and nature of the proof neces- 
sary to make out the case, (the will being lost and the witnesses 
thereto dead,) does not at present arise for consideration. Ibid. 


When a bill is filed to marshal the assets of an insolvent railroad 
company, and a receiver appointed, and the claims against the 
company are numerous, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separately 
considered, a judgment of the court is had upon it, fixing its 
amount and its priority and satus in reference to the other claims 
before the court, and this being done, a decree is taken, by con- 
sent of all parties, fixing their priorities and liens and for the sale 
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of the road, and directing that the proceeds shall be brought in for 
distribution, according to the priorities of the several judgments: 


Held, that on the coming in of the proceeds of the sale, it is too late 


7. 


ie) 


. A settlement of accounts between a factor and his principal, the 


for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
claim so as to set up new liens and new equities not presented to 
the master or to the court, in its consideration of his report, un- 
less there be a clear showing of fraud, mistake of fact, or newly 
discovered testimony, to explain the failure to present the truth of 
the case at the hearing, when the several claims and their priorities 
were determined by the court. Minnehan & Hazlehurst vs. Brun. 
& Alb. R. R. Co. et all...... 00006 jp doanlianhinihdainenainigltaiaibanidieanuntids 


. A court of equity has no jurisdiction to review and correct errors 


apparent upon the face of acommon law judgment. Irvin, adm’r, 
vs. Sanders et al. ...... ev acavense a séeseses Cseninnee 0 ensseens nies ‘ennai cemmaied 

Where an equitable plea is filed to a common law suit, and a de- 
erée had in favor of the defendant, the plaintiff cannot, by bill, set 
the same aside, claiming that it was rendered in a court of law. 
The plaintiff, on the trial of the case, bad the. right and the op- 
portunity to have availed himself of any legal or equitable claim 
which he then had as fully and completely as if the case had been 
pending ina court of equity, and if he failed or neglected to do so 
at the proper time, and in the proper manner, no one is to blame 
but himself. He has had his day in court, and must now abide its 
judgment. Field, adm’r, v8. Price ...c-. 1.1.0 s0000- seseee socees seeesseeees 


. Where a bill is filed by complainants against the administrator of 


their father, to recover the interests of their two brothers, who are 
alleged to have died ‘‘in minority,’’ in his estate, and there is no 
charge as to the ages of the deceased brothers at the time of their 
respective deaths, nor any reason set forth why administration was 
not had on their estates, a demurrer thereto was properly sus- 
tained. Juggle et al. vs. Tuggle, adm’a, et al......... senile 





ESTOPPEL. 


principal giving his promissory notes for the amount of the factor’s 
demand, but at the time protesting against its fairness, is not an 
estoppel upon the principal who gives the notes. The fairness or 
legality of the accounts is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, isshown, But the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon ss. Wilson, Callaway & Co........ 


2 When a mortgagee is present at an auction sale of the property 





by the mortgagor, and itis announced at the sale by the auctioneer 
that the title is perfect and clear, or unincumbered, and he fails 
to make any correction of said announcement, and a purchaser 
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buys under the impression that he is getting an unincumbered title, 
and takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though 
the mortgage was duly recorded at the time of the sale. Markham 
00s PF COOP onictas neccvsen snces ¢ e000es cocces sevens coscccsine 100908 sesncees  esecees . 


. Nor is it required that the mortgagee sha!l have failed to correct 
the false impression made by such announcement, with any fraud- 
ulent intent. It is sufficient, that to permit the mortgage now to 
be enforced, will operate as a fraud on the purchaser. J bid. 


. In 1851, K. made his will providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use and 
control during their lives. In 1854 he delivered to his sons and 
daughters certain parcels of land, valuing the land given to each 
at $8,000 00, and taking written papers, duly sealed and witnessed 
from each, acknowledging that they had received the property de- 
scribed ‘‘as part of my poriion of his‘’ (the father’s) ‘‘estate un- 
der his will, and which I am to hold as his will directs afier his 
death, and which is to be taken and considered asa part of my 
portion directed to be given me by the will aforesaid.’’ The father 
caused these papers to be duly recorded in the record book of the 
clerk’s office of the county where the lands were situated. In 
1859 one of the sons sold his land to his brother, W. In 1862, 
W. sold his tract, as well as that he bought from his brother, to J., 
who bought without notice of any defect in W.’s title, except the 
constructive notice arising from the record of the several papers 
taken by the father from the son, and by him recorded at the time 
he delivered them the possession. The sons have both died, one 
leaving children. The father is still living: 

Held, that as against a purchaser from the son, the father is estopped 
from setting up any title to the land inconsistent with that described 
in the written acknowledgement taken by him from the son, and by 
him put upon record. Keaton et al. vs. Jordan....ccseceeecee seonee cee 


5. Where a sheriff, having a writ against A, lefi by mistake the copy 
at the huuse of A’s brother, but on the same evening, meeting A, 
he informed him of the fact, saying that if A would accept such 
service, well, but if not he would ge and get the copy and serve it 
regularly, and A replied, that was sufficient, that he would get the 
copy himself, and that it was not worth while for the sheriff to go 
after it, whereupon the sheriff returned Ds writ, with an entry, 
‘served the within, by personal service.’ 

Held, that A was estopped from denying the service. Sian et al., 
CXecutors, For USE, VS. TORNSON, ...000 000000 100 ssccceceesecceee geoves sovces wee 449 
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EVIDENCE. 


1. A brought suit against B in the statutory form, upon an open 
account. The bill of particulars attached to the declaration set 
forth the account thus: ‘‘ January 1, 1869.—To rent of house in 
1868, $150 00." B pleaded that A agreed, in 1869, to let him 
have the rent of the house and pay him $75 00 for boarding his 
(A’s) son that year. The jury found for the plaintiff $150 00, the 
full amount of his claim, with the interest from the lst of Febru- 
ary, 1870. Afterwards, on the levy of the execution, a contest 
arose whether certain land was subject to be sold, and this de- 
pended on whether the debt was contracted before or after July 
22d, 1868: 

Held, that upon the face of the record it was uncertain whether the 
lot was rented in 1868 or 1869, and it was error in the judge to 
refuse to permit B to show by parol what was the true date of the 
renting. Bland vs. Strange et al., adm’rs 


. Where there is nothing upon the face of a bill of exchange to 
show that it was intended for negotiation at a chartered bank, the 
defendant (the drawer) cannot show by parol evidence that such 
was the intention in a suit against him by the holder. McLaren, 
ex'x, vs. Marine Bank.. ....- diate bneelidtinnaaang tilthihnnies eeananahe diiadtinne , 


. In a suit on a promissory note given, as expressed on its face, 

‘for money due on policy,’’ the defendant pleaded that he was 
induced to sign said note by a false and fraudulent statement, made 
‘by the plaintiff’s agent with intent to deceive him, that if he be- 
came dissatisfied with the contract before the note became due he 
might withdraw and the note should be returned ; that he had be- 
come so dissatisfied, and so notified the agent, who had refused to 
return the note: 

Held, that it was not error to dismiss the plea as an effort to engraft 
by parol a condition upon a written contract, and that the allega- 
tion that the parol promise was made with intent to defraud does 
not help the case, there being no charge that the condition was, 
by mistake or fraud, left out of the written contract. Henderson 
vs. Thompson, for use, etc. ; Holloway vs. Hallick ; Lawrence vs. 
Hallick....... Aneeten cntnck seniinsnte esases x nin woe eceedon escces Sangli tet nienasnintl . 149 


. It is not for the court to say, in the charge to the jury, that ‘‘ the 
assertion of counsel as to the opinion they entertain of the effect 
of the evidence, however strongly asserted, is net evidence.” 
Such a statement not ouly declares a correct principle, but in the 
present case it does not appear whether the remark was intended 
to apply to counsel for the state or for the defendant. Mc/l?ae vs. 
The State....0+0+ s+ shes cebbepsenuntes weinnnnes nesses 06 ebececses sescenoup senecoees 


. When one has parted with his title to property, his declarations 
made subsequently thereto are inadmissible to defeat or disparage 
such title. Monroe, ex'r, vs. Napier et l.....csse secescce serseecessecees B85 
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6. On a trial of an indictment for arson, it is not error to admit evi- 
dence showing that feelings of anger or dislike existed on the part 
of the defendant towards the owner of the property. Hammack 
V8. The State... c.cccce sever sesceecosece seereroccccccssccssocess cosscoess cos see ee . 


7, It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on-its train, to permit the ‘* Northampton Tables 
of Mortality ’’ to be put in evidence before the jury. Ga. 2. LR. 
and B. Co. vs. Oaks. ....+++ youre se sesseee socccees soseesee whe 


8. Letters of administration, and certified copies thereof, are offi- 
cial pupers issued by an officer of a state government, and under 
act of congress of 1866, United States statutes at large, volume 
14, page 141, are not required to have any stamp. Cox vs. Jones, 
COEF sesscis onennanden quite ban Anabaena aetminde nobnnesinel capvinehe cteeneneh 


9. Where an exemplification of the proceedings of the probate court 
of a sister state is offered in evidence in the courts of this state, 
our courts will presume that the probate court is a court of record, 
and the certificate of the judge that he is ex officio the clerk, that 
he has no official seal, and that he has jurisdiction, under the laws 
of his state, of the subject matter, etc., is a sufficient authentica- 
tion of the record under the act of congress. J bid. 


10. The rule which excludes parol evidence from adding to, or tak- 
ing from, or varying, written contracts, in view of our evidenee act 
which allows parties to testify in their own favor, should not be 
relaxed. Howard & Soule vs. Stephens 


11. Where one of the parties to the suit introduces in evidence the 
judgment of a court in some matter that may be relevant, it is not 
error for the court to permit the other to introduce the whole rec- 
ord, unless it appear that the other portion is irrelevant and may 
injure the party objecting. Bailie, ex'r, vs. Kinchley et al.......... 


12. When the maker of a deed files a bill to reform or cancel it and 
dies pendente lite, his will is not competent evidence for his legal 
representative, to support the allegations in the bill, or for any pur- 
pose which seeks to obtain the decree prayed for. Bass, ex'z, vs. 
Bass, adm’r, et al PROC OE PRET e Te si. (again gon teseaslacduadiancs 


13 , For the purpose of proving that toll was charged while the bridge 
was in that condition, it is not competent for a witness to state that 
he has an account showing a charge against him for toll of the same 
date the accident occurred. Tift vs. Jones....... $e consents seese inna 


14. In cases of garnishment, the sayings and letters of the principal 
debtor, made or written after the service of the summons, are not 
competent evidence against the plaintiff, to show a want of title in 
the debtor to the property or effects in the hands of the garnishee, 
Warren, Wallace & Co. vs. Moore et al.; Warren, Wallace & Co. 


DO. CIEE snc.casinn eanccsssn atbeecisicnusstanezentases cckasdbasereasineeeecaecsens 
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15. It was not competent to contradict, by parol, the face of the 
agreement, by showing that the notes turned over were not Sim- 
mons’ own notes, but the notes substituted for his by the parties 
in 1868. Simmons vs. Martin, adm’x 


16. The defendant gave the plaintiff a note for an amount claimed 
by the latter to be due for board. This note was paid off The 
plaintiff subsequently sued the defendant on an account, to which 
the general issue alone was pleaded. The defendant claimed upon 
the trial that the note was given for too much, and that he so stated 
to the plaintiff at the time of its execution, but nevertheless signed 
it ‘*to keep down a fuss.’’ He claimed a credit for the excess: 

Held, that no matters in evidence anterior to the date of the note 
could be considered by the jury. Ellis vs. Drake ......100ceeeeeseee ee 

17. Where the question at issue was whether a sale by an insolvent 
was made to defraud creditors, the fact that rumors of his insol- 
vency were prevalent after the date of such sale, was inadmissible. 
Fishel vs. Lockard & Treland........ @ seseonene-enniie i semndune petestenenneine 


18. Where one ground of attack upon such sale was its secrecy, it 
was competent to prove by a witness who entered the vendor’s store 
on the day of the sale, the vendor and vendee both being present, 
that from the appearance of the goods and the parties, he thought 
some kind of sale was about to be consummated, and asked a 
clerk in reference to it, who smiled and replied that they were sell- 
ing out, or had sold out, giving no very definite answer. J bid. 


19. Writings tendered for the purpose of proving handwriting by 
comparison, are inadmissible unless submitted to the opposite 
party before he announces himself, ready for trial. Georgia Mas. 
Mut. Life Ins. Co. vs. Gibson et al 

20. In this case it was only necessary to show, prima facie, that 
debts are due by the deceased wife to authorize administration to 
be granted on her estate, and if the administrator positively testi- 
fies that there are such debts, it is sufficient, and he will not be 
required to produce the claims in court. McLaren vs. Bradford, 
GEE P onnscs cxinccen Ryomponperrree biehbdstcudbemies- abides nitnhpete anbsebebe sa: banese nes 

21. Whether the amount agreed to be paid in the deed and the bond 
on a breach of the condition thereof, was intended as a penalty or 
as liquidated damages, is immaterial in this case. In either view 
the amount of the verdict was, under the evidence, due and recov- 
erable. The deed of separation and the bond constituted but one 
agreement so far as that question was concerned, and are to be 
construed together, and under their respective recitals, and the 
pleadings, were both admissible in evidence. J bid. 


22. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 
premises, upon the hearing of such motion, the ex parte affidavit 
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of such agent to the effect that he ‘‘ had instructions in writing, 
and authority to enter such appeal, and that the writing was lost 
so he could not file it in the clerk’s office,’ was inadmissible. 
Bank of Empire State, for use, vs. Booton et al....++...+. sishabuneapips 


EXECUTIONS. 


. On arule to distribute money between contesting laborers’ and 
mechanics’ liens, it appeared that the affidavit forthe enforcement 
of the oldest lien was not attached to the execution. It was 
proven that the affidavit was so a'tached when the papers were de- 
livered to the sheriff, and had been ‘‘lost. off or worn off’’ whilst 
in his hands + 

Held, that it was not error to order the execution tobe paid. Yar- 
borough et al. vs. Lumpkin, sheriff, et 1. ..c..c.-ccceecccssececensese sees 


2. One execution was against Steedon Bray, the contesting ones 
against Stogner Bray, and it was claimed that the property sold be- 
longed to Stogner Bray. Counsel stated in their place to the court 
that both names referred to the same person, which was not ob- 
jected to as evidence, nor was this fuct denied : 

Held, that the identity of the defendant in the several executions was 
sufficiently proven. J bid. 


3. When the property from which money was raised by levy and 
sale had been claimed and the claim withdrawn, and the sheriff 
testified that the chief creditor, who he understood represented all 
the creditors, stated to him that the fee of the claimant's attorneys 
was to be paid out of the proceeds on the condition of their con- 
sent to the sale, and that the property belonged to the claimant, it 
was not error in the court to order that a proper sum be held sub- 
ject to a trial by jury as to the claim of the attorneys for their fee. 
I bid. 


4, It is too late for a contesting creditor in such a case, after the de- 
cision of the court has been pronounced, to make the issue that 
the creditor holding the Oldest lien did not in faet do the work for 
which the lien was claimed, unless for special cause shown. J bid. 


5. Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in fi. fu. by the security : 

Held, that the sheriff was not liable to be attached for contempt 
for failing to proceed with said execution, in the absence of 
further instructions from such security. Pugsley, sheriff, vs. Drew. 

6. Where an execution failed to follow the judgment upon which it 
was based, either in amount or as to the parties, it was properly 
excluded upon the trial of a claim. Williams, ex’r, et al. vs. At- 
WOO Cb AL... 2 cove crereeseensrserccces sveveeees s000 sonseesecesesecaneseeees 
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7. Where a levy was made upon personal property, and before the 
sale the property was, by agreement between the plaintiff and de- 
fendant, placed in the hands of a third person to be sold at private 
sale, and before the sale the defendant becomes a bankrupt, and 
the property is taken by the assignee and sold: 

Held, that this is such a disposition of the levy, as authorizes the 
plaintiff in fi. fa. who does not prove his debt in bankruptcy, to 
levy his execution upon real estate upon which it is a lien, in the 
hands of a purchaser from the bankrupt before the bankruptcy. 
Winship vs. Phillips..c0e sees coves es0se bese ceeses enccesocsesonses becsece 

See Levy and Sale. 

FACTORS. 

1. A settlement of accounts between a factor and his principal, the 
principal giving his promissory notes for the amount of the fac- 
tor’s demand, but at the time protesting against its fairness, is not 
an estoppel upon the principal who gives the notes. . The fairness 
or legality of the account is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, is shown. But the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon vs. Wilson, Callaway & Co....... 


. A factor had advanced money to A to purchase cotton, to be sold 
by the factor upon A’s account, and for his own remuneration for 
his advances. A purchased and shipped during the same season 
various lots, accompanying the first with an order to sell on ar- 
rival. ‘The factor failed to sell as directed, but wrote to A advis- 
ing against a sale, asking his further direction, and stating that he 
would hold for a better market unless A should direct otherwise. 
As other lots came forward, letters of a similar character were 
sent by the factor to A, all of which A failed toanswer. The cot- 
ton remained unsold, the market continuing to decline, until at 
length, in reply to a letter insisting on instructions, A wrote, in- 
sisting on his original order with the first shipment, and repu “iat- 
ing all authority for any delay. The factor still held the cotton 
for some time, even after this letter, and the same was at last sold 
at great loss: 

Held, that it was the duty of A to answer the letters if he did not 
consent to the acts and intent of the factor as therein expressed, 
and that he cannot complain of the holding of the cotton except 
so far as it was held after he had notified the factor of his dissent 
from his action. J bid. 

. A warehouseman and factor, who, without notice of any lien, 
makes advances on cotton which was produced on rented land, and 
stoted with him by the tenant, has such a qualified property in, 
and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
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factor are also superior to the lien of a merchant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al.. 656 


FACTORS’ LIEN. See Lien, 12, 14. 
FEES. See Attorney and Client. 


FRAUDULENT CONVEYANCE. 
See Debtor and Creditor, 12-15. 


GARNISHMENT. 


1. A suit was pending in favor of R. against T., and his sureties. 
The sureties held a mortgage given by T. on certain personal prop- 
erty. They consented to the sale of the mortgaged property on 
the condition that the proceeds were to be deposited with K., to 
be applied to the judgment of R. when obtained. This was done 
before P. obtained judgment against T. : 

Held, that the money in the hands of K. was not subject in a pro- 
ceeding by garnishment to be appropriated to the judgment of P., 
although it was older than the oue in favor of R. Prescott vs. King. 


2. When a garnishee answered that at the time of the service of the 
garnishment he was indebted to the defendant a certain sum ; that 
the said debt was a judgment, that execution had issued and was 
in the hands of the sheriff, who was pressing him for payment; 
that he notified the plaintiff and his attorney of these facts, and 
that he would pay the money to the sheriff unless they took the 
proper steps to restrain the sheriff and protect him; that they did 
nothing to restrain the sheriff, and the garnishee, to save his prop- 
erty from levy and sale, paid the money to the sheriff with full 
notice to the plaintiff: 

Held, that it was not error in the court, there being no traverse of 
his answer, to refuse to permit judgment to go against the gar- 
nishee. Smith vs. Smith 472 

3. A, the agent of B, having in hand certain money belonging to B, 
deposited it in bank to his own credit, he having already a credit 
there to himself, whereupon a creditor of A garnished the bank. 
B‘filed a claim affidavit and bond under the act of 1871, Code, see- 
tions 3541, 3545, and his money was paid him on A’s check. A 
dissolved the garnishment in the usual mode, and got the balance 
on his own check: 

Held, that B might assert his right to the money in this way. Spain, 
adm’r, vs. Beach & Son; Beach & Son vs. Spain, adm’r 


4. The claim affidavit was a sufficient traverse of the garnishee’s an- 
swer, which merely set forth A’s account, and that the money had 
been paid out after the filing of the claim, and after A’s dissolu- 
tion of the garnishment. J bid. 
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5. The plaintiff in the garnishment proceedings had no right, after a 
finding by the jury for B on the claim, to any judgment on B’s 
bond. His remedy for the balance of the money was by a judg- 
ment against A, and his security on his bond to dissolve the gar- 
nishment. Ibid. 

. In cases of garnishment, the sayings and letters of the principal 
debtor, mde or written after the service of the summons, are not 
competent evidence against the plaintiff, to show a want of title 
in the debtor to the property or effects in the hands of the gar- 
nishee. Warren, Wallace & Co. vs. Moore et al.; Warren, Wal- 
lace & Co. vs. Culver 


GUARANTY. a rn 5. 


GUARDIAN AND WARD. 


. On the trial of an appeal from the court of ordinary, in the mat- 
ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enforcement of the rights of the parties as if suit had been 
originally instituted in that court. Howard vs. Barrett..........++. 

. When one petitioned to be permitted to resign as the guardian of 
a lunatic, and an order be put upon the minutes that the petition 
be granted, and on the same day another guardian was appointed, 
who gave a bond and was duly qualified : 

Held, that the granting of the order permitting the resignation, is 
no judgment that a full settlement and accounting had been had. 
King vs. Hughes, next friend, et al 

8. When a guardian received for his ward a sum of money in specie, 
or its equivalent in bank bills, and sets up that in 1862 it was in 
his hands in the shape of Confederate money, the burden of proof 
is upon him to show that it got into Confederate money in the due 
and prudent execution of his duties as guardian. J bid. 


HOMESTEAD. 


When A died, leaving a will, in which he devised to his widow a cer- 
tain parcel of land, and to his minor daughter a certain other 
parcel, and afterwards the widow had a homestead set apart to her 
and the minor daughter out of this same land : 

Held, that this was not an election not to take under the will, and 
her devise did not, on her intermarriage with a second husband, 
go to all the children of her first husband, as a determined home- 
stead. Akin et al. vs. Geiger et al......+ pescecseosece enveccoes sos cncceeees 


HUSBAND AND WIFE. 
1. As to her life estate in the property settled, the power of the wife 
was absolute, and she might sell or charge at her pleasure, except 
as restrained by law, and there b-ing no proof of any notice to S., 
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the defendant, that the purpose of the wife in making the note and 
mortgage was different from that stated by the trustee at the time 
S. became security, the verdict is not illegal. Morrison vs. Solo- 
COE 00.05 crcteiningitenibninnamanenit Jemceenenanbacenese Se. Hace sicsse $008 geesee 

2. When a deed recited that the grantor had years before made his 
will, giving certain preperty to his daughter’s husband for the sole 
use of said daughter and her caildren, the property to be under 
the control of the husband, to be managed by him for the main- 
tenance of his wife and family, without liability on his part to ac- 
count, and that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, and that the donor now desixed, in 
writing, to carry out the original intent, the deed then, in terms, 
simply conveyed the property to the husband, as trustee, for the 
sole use of the wife and her husband: 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to control the property for the maintenance of his wife 
and children, free from a liabiNty to account. Shorter et al. vs. 
hs FOF ON incttissasiitamenn thio nition cdite nigiapiaitindinninmn dia Ee 


8. A conveyance by an insolvent husband to his wife in payment of 
a debt, claimed by him to be due to her from him for his use of her 
separate estate, will be closely scanned, and unless clearly bona 
fide, will be declared void as against creditors. J bid. 

4. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof 
for their support and maintenance, without liability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himse!f, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was 
to manage the estate for the maintenance of his family without 
liability to account, no debt existed from him as trustee, unless 
there was proof that he had failed to give them reasonable main- 
tenance. Ibid. 


. Where, upon the death of a testator, his property in wild lands 
was divided between his legatees, one of whom was subsequently 
married, and her husband exercised acts of ownership over her 
interest in the said property by claiming it as his own and endeav- 
oring to sell it: 

Held, that prior to the act of 1866, he acquired title to the same by 
virtue of his marital rights, and upon his death it passed to his 
heirs and not to his wife by survivorship. Hooper vs. Howell, 
GUE 0, 6b Bh..cccccccccccccese rhe gppmnnenenbnenioit son. 60 

6. A valid judgment obtained against the husband during the pend- 
ency of a suit for a divorce, founded on a debt contracted before 

Vou. Li. 46. 
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the separation of the husband and wife, is a good lien upon prop- 
erty set apart to the wife on the finul hearing. Carithers vs. Ven- 
DOM cece crccvesesees soscietovenandiessénnesseoseoconess succcasibcacvensoss soccsese.cocce SOD 


7. An action by a widow against a railroad company for the homi- 
cide of her husband by the running of its trains may, under sec- 
tion 3406 of the Code, be tried in the county where the killing was 
done, although such county is not that in which, by the charter, 
the principal place of business of the company is located. Geor- 
gia R. R. and B’k'g Co. vs. Oaks....00...000 icidibadcihbashititeiemeeationss -- 410 


8. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on its train, to permit the ‘‘ Northampton Tables 
of Mortality ’’ to be put in evidence befure the jury. J bid. 
















9. An action by a wife against a railroad company for the homicide 
of her husband by the negligence of its servants in the running of 
its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 










curred in the state of Tennessee, the right of action is in such . 
person or persons as is provided by the law of Tennessee. W. 
GE B. Te. Bie Gia Oty IIIs see. ceprenenessenens: ésassensutennenseceriaseeqne 461 






10. When the right of action for the homicide of a husband and 
father is given by law to the personal representative, for the use 
of the wife and children, the wife cannot sue alone and in her own 
name. Ibid. 













11. An action for the homicide of a husband by the running of rail 
cars, charged to be by reason of negligence either in the railroad 
company or its servants, is an action sounding in ¢ort, and not an 
action ex contractu, but in determining whether the railroad com- 
pany is liable, the relation of the deceased to the railroad, whether 
as an employee, or passenger, or stranger, are essential elements 
in deciding whether the killing was wrongful. The right of the 
wife, or the representative, to sue depends upon the wrongfulness 
of the killing, and if the killing occurred under such circumstan- 
ces as by the laws of the place of the killing, or by a legal con- 
tract between the parties, the railroad company was not guilty of 
any breach of duty to the deceased, the right of action does not 
accrue. Ibid. 




















12. Although the language of our Code, section 2971, would seem 
to give a wife the right to sue for the homicide of her husband, in 
broad terms and without qualification, yet, in deciding whether a : 
right to recover damages in any case exists, it must appear that the 
killing was a wrong, that is, that the defendant in such killing was 
guilty of a breach of duty, express or implied, which was due to 
the deceased, and if there was no such breach, there can be no re- 
covery. Ibid. 
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18. In an action by the wife against a railroad company for the hom- 
icide of her husband, all the facts and circumstances connected 
with the killing, or any relation existing by contract or by law be- 
tween the person killed and the company, which would bar a re- 
covery by him for damages, in case he had not died, apply to and 
govern the right of the wife. Hendricks vs. W. and A. R. R. Co. 


14. The fact that a minor has married by the consent of her parents, 
or that on becoming a widow, while she is yet in her minority, she 
has administered on her husband’s estate with such consent and 
by permission of law, does not bind her individually on a note 
which she has given for an account due by her deceased husband. 
Poles 00. i008 .crrccrsocssesssess encceee cscsscoes ennnsees: encsesnep eecsonasesosese 


15. On the death of a wife living apart from her husband under a 
deed of separation, administration could be taken on her estate, 
even before the act of December 9th, 1871, and the assets belong- 
ing thereto were recoverable by the administrator from the hus- 
band himself for the payment of her debts, unless such debts be 
paid by the husband. . McLaren vs. Bradford, adm’r 


ILLEGALITY. 


1, The provisions of the Code, sections 3370 to 3376, authorizing 
executions to issue, under certain circumstances, as against stock- 
holders in corporations when, by law, such stockholders are per- 
sonally liable for the debts, or a portion of the debts of the 
corporation, may be resorted to in all cases where the stockholders 
are personally liable under the charter, unless some specific and 
exclusive mode is otherwise provided by the charter. Heard vs. 
BOM -c0nnn 5.0.60: ordiarsen sescnsees <ennncenn toneensasesnn sheen’ 4400 Maheethnum comine 


2. As the execution provided for is, in effect, only a mode of suit, 
the stockholder, unless the charter otherwise provides, may set up 
in his illegality any defense that he might make to the merits ina 
suit brought against him in the ordinary way, and he is not con- 
cluded by the judgment against the corporation upon any issue 
material to his defense. J bid. 


8. In a proceeding of this character, where an execution issues in 
the first instance, and the defendant sets up his defense by affida- 
vit of illegality, the defendant has all the right and privileges as 
to pleas and amendments that he would have in ordinary suits on 
contracts. J bid. 

4. Where an affidavit of illegality alleged that the defendants never 
had any notice of the pendency of the suit upon which the judg- 
ment was founded until execution issued against them, a demurrer 
thereto should have been overruled. Duke, adm’r, et al., vs. Ran- 
Golph, —_exececesecceccees cooce cece e tenons dns sens sosecanene seoseceeees hottie staweaees 523 


INDICTMENT. See Criminal Law, 9, 30. 
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INDORSEMENT. 


1. If one accept a draft, having no funds of the drawer, and the 
payee indorse the draft before acceptance, with the distinct under- 
standing with the acceptor that the acceptance is on the faith of 
the indorsement, and the acceptor have the bill to pay, he may re- 
cover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joint 
promissors, and may be sued in the county of the drawer, though 
the indorser lives in a different county. oss vs. Saulsbury, Res- 


2. Where A drew a draft in favor of B, on C, factor and commis- 
sion merchant, undertaking in the draft, to deliver to the fac- 
tor his cotton crop in time to be sold, so that the proceeds might 
be applied to the draft at its maturity, and the payee, to induce 
the factor to accept, indorsed the draft, with intent to hold the fac- 
tor harmless, and A delivered his crop accordingly, but the factor 
permitted him to sell thirteen of the bales for other purposes, and 
applied the balance to the payment of debts due by A to him of a 
previous date to the indorsed draft, which debts were evidenced 
by acceptances by the factor of other and previous drafts of the 
same character by A on the factor, and which the factor had ac- 
cepted and paid, and which exceeded in amount the value of all 
the cotton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 
an appropriation of the proceeds of the cotton afterwards deliv- 
ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 
vious drafis of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. Ibid. 


. Whatever may have been the rule previous to the act of congress 
requiring all drop letters to bear a postage stamp, since the pas- 
sage of said act, notice to an indorser of notarial protest, deposited 
in the postoffice of the city where the indorser resides, is sufficient 
notice under section 2781 of the Code. McNatt vs. Jones 
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INFANT. 
The fact that a minor has married by the consent of her parents, or 
that, on becoming a widow, while she is yet in her minority, she 
has administered on her husband’s estate with such consent and 
by permission of Jaw, does not bind her individually on a note 
which she has given for an account due by her deceased husband. 
IEEE MINED steannpncntsntionscacuapendcorcesoneves eeevnsonense euimnadelsadiannam 500 


INFERIOR COURT. See Judgments, 7. 
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INJUNCTION. 


1. There was no error in the refusal to grant the injunction in this 
case, VanDyke ve. Martin 66 Gl...cccccccscccccceseserccosesesosoosceve socee 

2. Equity will not enjoin a defendant from the free disposal of his 
property on the application of a creditor who sets up no lien upon, 
or title to, the property, and who presents no other equity than his 
simple fear that when he reduces his claim to judgment, he will 
not be able to find property on which to levy it. Dortic vs. Dugas. 231 


. A company incorporated to manufacture pig iron, undertook to 
erect acorn and flour mill, and one of the steckholders filed a bill 
to enjoin the use of the corporate funds for such purpose, which 
injunction the judge, after an answer and a hearing, granted: 

Held, that as the right so to use the corporate funds depends upon 
whether the purpose is merely to erect machinery to grind the 
grain to be used by the laborers and animals employed in the man- 
ufacture of pig iron, or whether the grinding of grain for the pub- 
lic generally is not also a leading purpose, and as this is a question 
of fact to be determined by the evidence, and as we are not satis- 
fied that the judge has abused his discretion, the judgment ought 
to stand. Cherokee Iron Co. vs. Jones 276 


. Where, under the charges of an injunction bill, the complainant 
has a clear right to the injunction prayed for, and on a rule to 
show cause the defendant does not fully answer the material 


charges, or answers argumentatively, it is not error in the judge 
to grant the injunction, and this is especially so if the charges in 
the bill make a case of fraud. Bigham vs. Gorhamr....++..000 


. Where, to a scire facias against an administrator to revive a dor- 
mant judgment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effect upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity wi'l, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a suit on the administration bond, and 
this on the ground that the defendant acted under a mis‘ake, be- 
ing misled by the presiding judge. Glendenning, adm'’r, vs. Ans- 
Bat BP Cis cnrisaeemeesesices penneiiinn sonenespees saindahidinns saesiiiadiieailina tani 

6. A court of equity will not interfere, at the instance of a general 
creditor before judgment, to set aside a voluntary conveyance al- 
leged to have been made by the debtor to his wife for the purpose 
of defrauding creditors, and to restrain the sale of such property, 
when the fraud alleged is the execution of such conveyance with- 
out notice to the creditors. Hart et al. vs. Hart et al... ss0veeee 876 
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7. Where property is levied on under an execution from the circuit 
court of the United States, and subsequently by process from a 
state court, and advertised for sale on the same day under both 
levies, the sale under the last levy will be enjoined. Hall et al. vs. 
BE OE Sct tires ween cts tanten sett catned insbee valkne 20ttbe ca stien sented bem 

8. Where a bill was filed to enjoin a sale under an execution from a 
state court upon the ground that it had been previously levied on 
under process from the circuit court of the United States, and the 
same was sanctioned, and after the sale under the latter process 
a motion was made to dissolve the injunction, the defendants set- 
ting up, by way of cross-bill, that the sale was void, and the mo- 
tion was allowed: 

Meld, that such ruling was error, for if the levy under the process 
from the state court be allowed to proceed, the purchaser at the 
sale will be compelled to interpose his claim and litigate in the 
common law court, at the same time that his title would be in lit- 
igation in the court of equity, which would be unjust and vexa- 
tious. Ibid. 


INSANITY. 


. An attachment affidavit to the effect ‘“* that Philetus H. Holt, as 
commissioner over Thomas Taylor, a lunatic, is indebted,”’ etc., 
is a proceeding against Holt, individually, as the law of Georgia 
recognizes no such officer. oss, adm'r, vs. Edwards, adm’e.... 


2. An attachment does not-lie in this state against a lunatic and his 
committee, both non-residents of the state. Ibid. 


3. What shall be the extent of the proof of sanity and freedom, must 
depend upon the circumstances of each case; ordinarily, the opin- 
ion of the subscribing witnesses, from what they have seen and 
know, at the time of execution, that the testator was sane and free, 
will make a prima facie case; but if, from all the testimony, the 
jury is not satisfied that the testator was of sound and disposing 
mind, and that the will is his free act, probate should be refused. 
Evans vs. Arnold et al.....+.... bp oenibbe ppurenceee osseess enti ineiea sab Seaaeabben ‘ 


. On the propounding of a will, where the question is insanity, mo- 
nomania, or undue influence, the unreasonableness of the dispo- 
sitions of the will, is always a question to be considered by the 
jury; and where a testatrix, who was in extreme old age, had sev- 
eral children, one of whom was an idiot daughter, and she left the 
whole of an estate of $20,000 00 to certain trustees, who were of 
no kin to her, for the maintenance of the idiot girl for life, and at 
her death, to the trustees in fee, to the entire exclusion of her oth- 
er children, some of whom were poor, and on a caveat to the will, 
one of the grounds taken was that the testatrix was a monomaniic 
as to her excluded children, which ground was sustained by the 
evidence of various witnesses: 
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Held, that it was error in the court to charge the jury, that if they 
should find the testatrix to be a monomaniac as to such excluded 
children, and should also find that her anxiety to provide fdr her 
idiot child was natural and just, it did not concern them as to 
whether the mode she took so to do was wise and proper; such a 
charge was ca!culated to withdraw from the consideration of the 
jury the fact patent upon the face of the will, that the fee in the 
whole estate was given to strangers, which fact, if the testatrix 
was a monomaniac as to her excluded children, was a proper mat- 
ter to be considered in determining whether the will was the re- 
sult of her monomania. J bid. 


INSURANCE. 


. The Masonig Mutual Life Insurauce Company; by its policy, cer- 
tified that A B had paid $6 00, and was thereby made a member 
of the company, and entitled to the benefits of said association on 
his payment of $1 10 within ten days of receiving notice of the 
death of any member. By one of its by-laws, $6 00 was made the 
admission fee, By another, it was provided that each member 
should pay $1 10, on notice of the death of a member. By another, 
it was provided that it shall be the duty of the president to lay be- 
fore the board of directors, at their regular monthly meetings, all 
proofs of the death of members, who shall pass upon the same, 
and by order of the board, authorize the president to draw his draft 
upon the treasurer, to be payable within sixty days after receiving 
notice of the death, for the sumof $1 00 for each member of the 
class or classes to which the deceased belonged, and the treasurer 
shall prompt'y, at the maturity of said draft, pay the sum specified 
therein to the person authorized to receive the same: 

Held, that under these by-laws, the amount payable upon the death 
of any member is $1 06 for each person who was a member of the 
class of the deceased at the time of his death, and not $i 00 for 
each of such members as shall pay his assessment upon such death. 
Whether a proven custom, based on a different construction uni- 
formly practiced and known to the assured, would, as to such 
member, bind him to such construction? Quere. Ga. Mas. 
Mut. Life Ins. Co. vs. Whitman et al. ....1.-ceeececece soveeveees poneenbaee 419 


. Where a policy of life insurance, issued on the application of the 
person whose life is insured, is made payable to his heirs, execu- 
tors, administrators or assigns, and there is nothing in the policy 
showing a contrary intent, the sum assured is, upon the death of 
such person, payable to his legal representative, and is assets in 
the hands of such representative for the payment of debts, and for 
distribution under the laws regulating the same. Rawson & Co. 
wt Fatal BEE Pe acccensse cabvecntnsensiomainenenn einen sbdsephigigiacsacqekes - 458 


. An amendment to the by-lawa of an insurance company, merely 
for the purpose of regulating its mode of business, and adding no 
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new condition to the policies already issued, is binding on the as- 
sured. , Feorgia Mas. Mut. Life Ins. Co. vs. Gibson et al.......... . 640 


4. Where a member of a mutual insurance company fails to meet 
the assessments made upon him, but subsequently transmits to the 
secretary thereof an amount of money in payment of all dues then 
demanded of him, which sum the company retained until after his 
death, without notifying him whether it was satisfactory or not, 
such action was a waiver of the default, and restored him to mem- 


bership. Ibid. 

















INTEREST AND USURY. 


1. Where the vendee of property is to pay his vendor ten per cent. 
on the purchase money until it is settled in full, under the name 
of rent, such contract is usurious upon its face. Scofield vs. Mc- 
Naught, adm’r........ 5 aiid tihtaninn senibbadh cmivebhe tebe cinnse chest eitnes 69 








2. A obligates himself to convey to B cutela pepiite for $7,000 00, 
ten per cent. on the purchase money to be paid in semi-annual in- 
stallments, as rent, until settled in full. During the war B trans- 
fers said obligation to C for a valuable consideration. A sues B, 
and recovers judgments for the amount due on the same, with in- 
terest on the entire sum at ten per cent., and on each semi-annual 
installment, from the time it became due, at seven per cent., and 
levies on the property, having first filed a deed. C files his bill 
denying that there is as much due as the executions call for, pays 
what he considers the correct amount, and prays an injunction. 
The court charges the jury that the contract between A and B was 
not usurious : 

Held, that such charge was error, for it excluded from the consider- 

ation of the jury the question whether the value of the property 

transferred by B to C was sufficient, in good money, at the time 
of the transfer, to cover the amount then due for it to A, including 
usury. If it was, then C has no equity which would entitle him to 
be relieved against the usury. Alicer, if the property was valued 
upon a Confederate basis, and was insufficient for the purpose in- 
dicated. Ibid. 


















INTERROGATORIES. 


. Where the answer to a cross-interrogatory is sufficiently full when 
taken in connection with the answers to other questions, the de- 
position should not be excluded, especially when the record does 
not disclose when the exception was taken and whether or not it 
was in writing. McLendon vs. Wilson, Callaway & Co..... .-+++++0 41 

2. By the express provisions of section 3888 of the Code, the place 
where interrogatories are executed should appear. Willingham 
ES UNAS 56a tia ee sin ia tein fdas dV nde Gs Sac ska Sed Sedaed hits ote 
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JUDGMENTS. 


1. According to the decision in Akin vs. Freeman, made at January 
term 1873, a judgment obtained December 13th, 1859, on which 
an execution was issued September 17th, 1867, was not dormant 
at the date of issuing the execution. Bradford, trust., vs Water 
Lot Co. Of Col... sess esos cesservcesee sor eceses eve see ces coveee ene see cee nee sasene 

2. On the trial of an appeal from the court cf ordinary, in the mat- 
ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enforcement of the rights of the parties as if suit had been 
originally instituted in that court. Howard vs. Barrett. .....+...0+. 


A creditor of the intestate, except as provided in the 3386th see- 

tion of the Code, cannot institute suit against the administrator 
and the securities on his bond, until he has recovered a judgment 
against the administratorsshowing a devastavit. Henderson vs. 
Ede, O98 ip, FOP CH. 900 008 via ges cnsinse sna ssettes 009 bbe Senses cebend nov one: enlnegine 

. A scire facias to revive a judgment may issue in vacation on the 
parol application of the plaintiff to the clerk of the court where 
the record is, and no order of court is necessary to authorize the 
clerk to issue the writ. Hill & Co. vs. Neches. .scoccecsesceeseeceeserane 

. It is not a good ground to dismiss a shire facias to revive a judg- 
ment that the plaintiff has caused an execution upon the judgment 
to be levied, and that the levy is still undisposed of. Ibid. 

. Where, to a scire facias against an administrator to revive a dor- 
mant judment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effeet upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a suit on the administration bond, and 
this on the ground that the defendant acted under a mistake, be- 
ing misled a the srvstenne _ Glendenning, adm’r, vs. Ans- 
ley & Co.. ote oemmnnpennnid saibisasia 

. The superior court ini jurisdiction to revive a dormant judgment 
of the old inferior court. Under the act of 1866, and under the 
constitution of 1868, the superior court is the successor of said in- 
ferior court as a court for the trial of civil causes. Ibid. 

. A court of equity has no jurisdiction to review and correct errors 
apparent upon the face of a common law judgment. weet sinti 
00, FARGO GE nc cennscci.e qe tamsetn ene ene tenpiginnnnes enesvactennsssnntinnainttp 

. Where the soins of a bank ole the private or individual prop- 
erty of each stockholder, as well as their joint property, liable for 
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the redemption of the bills of said bank, and for the payment of 
all the debts and liabilities of the same, and provided that when 
any judgment shall be obtained against said bank, and execution 
issued thereon, it éhall be the duty of the levying officer, first, to 
levy the same on the property of said corporation and to sell the 
same, and if the proceeds thereof shall be insufficient to pay off 
said execution, and the return of said officer of no corporation 
property shall be sufficient proof of the same, it shall be the duty 
of said officer next to levy said execution on the individual prop- 
erty of any stockholder or stockholders, and sell the same until 
an amount is raized sufficient to pay off said execution, each stock- 
holder only to be liable for the whole indebtedness of the bank in 
proportion to the amount of his stock, and that any stockholder 
who pays off any such execution or part thereof, shall have the 
right to use and control the fi. fa. against all the other stockhold- 
ers, so as to collect the ratable share out of each of them: 

Held, that a judgment against the bank, under such a charter, is a 
judgment also against each stockholder to the extent of his stock, 
and as between such judgments, the oldest has the right to be first 
paid out of any money raised by the sheriff out of the property of any 
stockholder. Whether such a judgment has a lien on the property 
of the stockholder from its date, as against a bona jfide purchaser 

-of such property, without notice? Quere. Lowry vs Parsons et al. 


10. When a judgment is founded on two debts, but is for a general 
sum, and one of the debts properly supports the lien of the judg- 
ment, but the other does not, the lien of the judgment obtains if 
the two debts can be separated and distinguished. Curithers vs. 
Venaele 

11. A valid jadgment obtained against the husband during the pen- 
dency of a suit fora divorce, founded ona debt contracted before 
the separation of the husband and wife, is a good lien upon proper- 
ty set apart to the wife on the final hearing. J bid. 


12. When it affirmatively appears that a general fi. fa. has issued in 
a proceeding by attachment only, it is for the party relying on the 
judgment to show that the attachment had become a personal pro- 
ceeding in some of the ways provided by law, nor is it sufficient 
proofof this to show that the defendant in the attachment was repre- 
sented in the case by an attorney. Heé must be notified, or re- 
plevy, or appear and make defense. J bid. 


13. Where an equitable plea is filed to a common law suit, and a de- 
cree had in favor of the defendant, the plaintiff cannot, by bill, set 
the same aside, claiming that it was reodered in a court of law. 
The plaintiff, on the trial of the case, had the right and opportu- 
nity to have availed himself of any legal or equitable claim which 
he then had as fully and completely as if the case had been pend- 
ing in a court of equity, and if he failed or neglected to do so at 
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the proper time, and in the proper manner, no oneis to blame but 
himself. He has had his day in court, and must now abide its judg- 
ment. J bid. 


14. A judgment against a party who goes into bankruptcy may be 
enforced ageinst property on which it has a lien and which was 
sold by the defendant before the filing of his application to be ad- 
judged a bankrupt. Phillips vs. Bowdoin, adm’z.. 


15. If the judgment creditor levy his execution on such property, 
which is claimed by the purchaser, and pending the claim the 
creditor proves his debt in the bankrupt court, but before there is 
any dividend of the bankrupt’s assets, obtains leave of the court 
to withdraw his proof and olaim for the purpose of prosecuting his 
levy in the state court, such proof and withdrawal of his debt do 
not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in the 
judgment has received his discharge in the bankrupt court. J bid. 


16. Suit was brought in the county court of Franklin county, to the 
July term, 1867, against a principal and two syreties, on a prom- 
issory note. At the January term, 1868, no defense being filed, a 
verdict was taken, but no judgment entered. At the April term, 
1874, of Franklin superior court, the defendants were called upon 
by a rule nisi to show cause why judgment should not be signed 
upon said verdict nunc pro tunc. The defendants, in response 
thereto, set up several grounds, and amongst others, the sureties 
objected that from plaintiff’s laches and refusal to sign a judgment, 
their risk and liability had been thereby increased, their principal 
having become insolvent, and any right of lien against his prop- 
erty lost. On demurrer, the court overruled the defendant’s ob- 
jections: 

Held, that whilst the court was right in sustaining the demurrer as 
to the principal debtor, there was error in its judgment so far as 
it concerns the sureties. Hayes et al. vs. Little, adm’r 


17. Where an execution failed to follow the judgment upon which 
it was based, either in amount or as to the parties, it was properly 
excluded upon the trial of a claim. Williams, ex’r, vs. Atwood 


18. A judgment must be regularly entered upon a confession of judg- 
ment. The confession itself is not the judgment of the court. 
I bid. 


19. When one petitioned to be permitted to resign as the guardian 
of a lunatic, and au order be put upon the minutes that the peti- 
tion be granted, and on the same day another guardian was ap- 
pointed, who gave a bond and was duly qualified : ; 

Held, that the granting of the order permitting the resignation, is 
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no judgmént that a full settlement and accountiyg had been had. 
Kiny vs. Hughes, neat friend, et Ab... sc cccsecssceee cesses seeseecce ser sceeee 600 


JUDICIAL SALE. See Levy and Sale. 
JURISDICTION. 


1. A court of equity in this state has jurisdiction over all cases of 
fraud except fraud in the execution of a will, and this jurisdiction 
includes fraud in the destruction of a will, notwithstanding the ex- 
clusive jurisdiction of the ordinary in general over probate and in- 
testate matters. Harris vs. Tisereate et al. ....00 see ccc ssc ceeeee see cee cee 

2. The superior court has jurisdiction to revive a dormant judgment 
of the old inferior court. Under the act ef 1866, and under the 
constitution of 1868, the superior court is the successor of said in- 
ferior court as a court for the trial of civil causes. Glendenning, 
yO I CA cai neni dnk cts tits ves cin cttntes sus sieccd evs ncn tcc ccecetine GET 

3. Where the state court has acquired jurisdictiorof a creditors’ bill, 
and has the assets of the debtor within its custody, in the hands of 
a receiver, and said debtor is subsequently adjudged to be a bank- 
rupt, it will not order said assets turned over to the trustees ap- 
pointed by the United States court under the provisions of the 
bankrupt act, upon their mere petition. When the United States 
court shall enjoin the complainants in the creditors’ bill from pro- 
ceeding in the state court to have their claims adjudicated, then it 
would be the duty of the latter court to turn over to the trustees 
the assets in its custody, to be administered by the bankrupt court. 
Freeman et al., trustees, vs. Fort et Gl... .s.ccccssceceesseseecseeee cee seeeee 

4. When a non-resident of this state dies, owning bonds, obligations, 
or other evidence of debts, which are in the possession of a resi- 
dent of the state, the ordinary of the county where such person so 
holding possession resides, may grant administration on the es- 
tate of such decedent. McLaren vs. Bradford, adm’r..........++. 6 


JURY. See Practice in Superior Court, 6, 7, 11, 12, 14. 


LABORER’'S LIEN. See Lien, 3, 6, 10. 


LANDLORD AND TENANT. 


1. Where there is a verbal contract for a lease for three years, at a 
stipulated monthly rate, and the tenant pays the rent as agreed 
upon by the month, it is not a tenancy from year to year under the 
provisions of our statute, and it may be terminated as provided 
in section 2291 of theCode. West. Un. Tel. Co. vs. Fain & Par- 
POLE, «204. $0n60ese” Sosa sdenne 20tbenete secesh soesenesece bsinsens tba staan ientbenene ee 

2. 1f the owner of land rents it to one person for the year, at a spe- 
cified price, the relation of landlord and tenant exists between 
them by contract, and the landlord has the right, under the Code, 
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to sue out a distress warrant against such person for rent due and 
unpaid, although he may have permitted anotber party to use and 
occupy the premises. Willingham vs. Faircloth........cccsccoee eee . 


2. A distress warrant will lie in this state to enforce a contract for 
rent, to the effect that the tenant should pay to the landlord for 
rent ‘‘ four and one-half bales of first-class cotton, each of the 
weight of five hundred pounds, the half bale to weigh two hun- 
dred and fifty pounds, and in addition to fix that part of the kitch- 
en on said place that has been injured by fire,’ proper affidavit 
being made as to the value of the cotton and the cost of fixing the 
kitchen. Wilkins et al. vs. Taliaferro. .......00cceceeseeeeeveeee 


4. To sustain an action for rent, the relation of landlord and tenant 
* must be shown to have existed between the parties. The defend- 
ant must have, in some way, exercised control over the property. 
Gould, assignee, 08. Kerr, trtetet oo. ...002 soc cesses see sec esccsesesese ces sects 


5. A warehouseman and factor, who, without notice of any lien, 
makes advances on cotton which was produced on rented land, and 
stored with him by the tenant, has such a qualified property in, 
and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
factor are also superior to the lien of a merehant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al.. 


LAWS. 


. Where an act was passed by both branches of the legislature, and 
was in fact transmitted to the governor more than five days before 
the adjournment, and the governor failed either to approve or to 
veto it, or even to enter upon it the day of its receipt by him, or 
to transmit it to the office of the secretary of state, and the same 
legislature, at a subsequent session, after investigation of the facts 
by a committee, declared the act to have been duly presented and 
to have become a law, and ordered that it should be transmitted 
to the secretary of state: 

Held, that it is the duty of the courts to treat the act as a law, prop- 
erly passed and authenticated under the constitution, Danielly 
et al. vs. Cabaniss et Al. 1.006. ssereee ooercencenensens acdnen Cine besaeke cnnes OA8 

2. An action by a wife against a railroad company for the homicide 
of her husband by the negligence of its servants in the running of 
its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 
curred in the state of Tennessee, the right of action is in such per- 
son or persons, as is provided by the law of Tennessee. W. and 
A. R. BR. Co. 08. Strong, 002.0000 sevesere hideeensteosyees peedues oedees 

. Where the title of an act specifies some of the objects for which it 
was passed and contains the general expression ‘‘ and for other 
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purposes,’’ portions of the act not especially indicated in the title 
are nevertheless valid. Black et al. vs. Cohen et al.; Shorter et al. 


vs. Mayor and C. of Rome et al... .....cs00cccceecsesen eee cescess 

. Where the subject matter of legislation is the subscription to stock 
of railroad companies by a municipal corporation, the fact that an 
act and an amendment thereto, authorize the subscription by said 
corporation to the stock of two or more railroads, does not render 
them unconstitutional as referring to more than one subject mat- 
ter. Ibid. 


LEVY AND SALE. 


. Where a levying officer makes a levy upon a portion of an entire 
lot, it is his duty so to divide the lot as not wantonly and grossly 
to destroy the nature of the property. Wallace et al. vs. Trustees 
of At. Med. Col 

. When an execution against the Atlanta Medical College for less 
than $200 00 was levied upon a portion of the lot upon which the 
college building is erected, and the portion levied on, as describ- 
ed in the entry on the fi. fu., and as advertised and sold, was of 
such a character as that the line dividing the parts levied on from 
the parts not levied on, ran through the body of the building, hav- 
ing seven-tenths of the building on the part sold, and three-tenths 
on the part not sold: 

Held, that such a levy and such a sale was illegal and void as a wan- 
ton and gross injury to the defendant’s property, whether intend- 
ed or not, and that on paying to the purchaser the money paid by 
him at-the sale, and which had been appropriated for the defend- 
ant’s benefit, the college was entitled to have the sale rescinded. 
Ibid. 

. Where the judge of the county court, who is authorized, if the 
bailiff is sick, etc., to appoint any person to execute a process, 
appointed the person who, as agent of the landlord, had sued out 
a distress warrant, to execute and return the same, and such per- 
son made a levy upon property which was claimed by a third per- 
son: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. 
Flury, ag't, vs. Grimes 

4. A sale under a general execution, issued in an attachment pro- 
ceeding, without steps taken, according to the statute, to make the 
proceeding a personal one, is void, and the purchaser gets no title. 
I ARs ID iia sita sic knsiee cds cdcndiccectste “ses ses epktevece one costes 389 

5. Where property is levied on under an execution from the circuit 
court of the United States, and subsequently by process from a 
state court, aud advertised for sale on the same day under both 
levies, the sale under the last levy will be enjoined. Hall et al. vs. 
Bag af GB .evisnves ccescenes: svcseceo socenseee sovees 
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6. Where a bill was filed to enjoin a sale under an execution from a 
state court upon the ground that it had been previously levied on 
under process from the circuit court of the United States, and the 
same was sanctioned, and after the sale under the latter process, 
a motion was made to dissolve the injunction, the defendants set- 
ting up, by way of cross-bill, that the sale was void, and the 
motion was allowed: 

Held, that such ruling was error. for if the levy under the process 
from the state court be allowed to proceed, the purchaser at the 
sale will be compelled to interpose his claim and litigate in the 
common law court, at the same time that his title would be in liti- 


gation in the court of equity, which would be unjust and vexatious. 
I bid. 


7. The wrongful user or appropriation by one partner of a portion of 
the partnership property, does not take the property so used or ap- 
propriated out of that provision of the Code which enacts that the 
interest of a partner in the partnership assets shall not be subject 
to levy and sale. Holifield & Co. vs. White, ea’ x ....+0+ pewithiesne 


LIEN. 


. K. contracted with D. that he would furnish the oxen, wagons, 
ete., for hauling, and that D. should cut and deliver for K. saw 
logs at a certain saw mill run by L., for which K. should pay D. a 

. certain price per thousand feet : 

Held, that D. did not, under the act of 8th October, 1868, have alien 
against K. for the lumber received by him under a contract with L., 
as K’s part of what was cut from the logs. Kendall vs. Davis.... 


2. Whilst a prior purchaser of property on which there is a legal lien, 
may have an equity against subsequent purchasers of other por- 
tions of property on which the same lien attaches, to call upon 
them to discharge the lien in the inverse order of their purchase, 
and to the extent of the property they have purchased, if neces- 
sary, yet where the whole of the property has been in fact sold at 
the same time, at public auction, and some of the purchasers fuil- 
ing to comply with the terms of sale, others subsequently take the 
portions bought by such purchasers so failing, the reason on which 
a prior equity in favor of the first purchaser is founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount rerpectively purchased by them. 
Fleishel et al. ve. House et all. ......000.ceccocce sesescee seeveresccce socsscees 


. Under the act of March 16th, 1870, a laborer could sue out a pro- 
cess to enforce his lien for labor performed either in the county 
of his employer's residence, or where his property might be, but 
the process should be made returnable to. the proper court of the 
county of defendant’s residence, if he reside in the state. T'rippe 
GD, FUNGI. ccccnsace cadeceres coocences secsnnese. execs cos sesso ose seoees be coesce cove a 
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4. The issue made in such proceedings by the counter-affidavit of the 
defendant, should be returned to and tried in the same court. Jbid. 


5. The execution in this case having been sued out in the county of 
Bibb, and made onits face returnable to the superior court of that 
county, and the defendant being a resident of the county of Mor- 
gan, the judgment of the court below, setting aside the same, is 
affirmed. J bid. 

6. On arule to distribute money between contesting laborers’ and 
mechanics’ liens, it appeared that the affi lavit for the enforcement 
of the oldest lien was not attached to the execution. It was proven 
that the affidavit was so attached when the papers were delivered 
to the sheriff, and had been ‘‘ lost off or worn off’’ whilst in his 


hands : 
Held, that it was not error to order the execution to be paid. Yar- 








brough et al. vs. Lumpkin, sheriff, et al. ...csecccsee-sesee eevee Seiad dibee 280 


7. One execution was against Steedon Bray, the contesting ones 
against Stogner Bray, and it was claimed that the property sold 
belonged to Stogner Bray. Counsel stated in their place to the 
court that both names referred to the same person, which was not 
objected to as evidence, nor was the fact denied : 

Held, that the identity of the defendant in the several executions was 
sufficiently proven. J bid. 

8. It is too late fora contesting creditor in such a case, after the de- 
cision of the court has been pronounced, to make the issue that 
the creditor holding the oldest lien did not in fact do the work for 
which the lien was claimed, unless for special cause shown. 
Ibid. ; 

9. The act of congress making the land upon which whisky is dis- 
tilled liable for the taxes due the government for the distillation, 
does not apply to a case where the distillation is by one upon the 
land of another without his knowledge or consent. Gudger vs. 
BR 06 iy. cceerecnnn rnp en tiirinentees pease ccncin *eiinlngingnt sbsenphn cement 

10. The lien given by section 1981 of the Code to mechanics, upon 
property manufactured or repaired by them, does not attach in 
favor of aworkman who is hired by another to do the work. In 
such a case, the possession and the lien is in the master or con- 
ts, I, OR ra, Bi ee a aa icc 60 00-90 004 000 op s:stiginnsoin 

11. Where one employs another to make brick for him in the yard 
and with the machinery of the employer, at a fixed price per thous- 
and, the brick, when made, are the property of the employer, and 
this is so even if, by agreement, the brick are to be inspected, and 
to be of a certain quality. * J bid. 

12. Where the defendant contests the execution based on the fore- 
closure of a factor’s lien, a forthcoming bond is unnecessary un- 
less he desires to replevy the property levied on. Herring vs. 
Bastiaans, Tlaepant BO... nsec -c -srscness ssccicies stereo ses 100000805 Ladabévedee 


285 
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13. Under the charter of the Brunswick and Florida railroad, the 
directors were authorized to make all contracts binding on the 
company. By an act amending the charter, passed in 1838, it was 
enacted that ‘‘It shall be lawful for the board of directors to direct 
the president and secretary to issue bonds of said company, which 
shall be binding on the property of said company, and on such 
other property belonging to the stockholders as they may pledge 
to said company, by mortgage, to meet their own engagements or 
the engagements of the company :” 

Held, that bonds issued by the company under such amended char- 
ter, without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corperation, so 
as to be superior, or even equal, in dignity to other bonds issued 
under same authority, which are secured by a deed of trust to 
certain trustees, in the nature of a mortgage. Bruns. & A. R. R. 
Bo, 8 al. 0h, FAIR ie sins int ssc crate ccnsssccinrestetetaniesipetias openiesin Ue 


14. A warehouseman and factor who, without notice of any lien, 
makes advances on cotton which was produced on rented land, 
and stored with him by the tenant, has such a qualified property 
in, and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
factor are also superior to the lien of a merchant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al. 656 


LIMITA TIONS—STATUTE OF. 
. According to the decision in Akin vs. Freeman, made at January 
term, 1873, a judgment obtained December 13th, 1859, on which 
an execution was issued September 17th, 1867, was not dormant 
at the date of issuing the execution. Bradford, trust., vs. Water 
Tet Ce. OF Cr 00.100 000 san se0.censce sc'nes senses sn cee csesconsecehossstnesnsteoes Em 


. In cases falling under the first seven sections of the act of 1869, 
in relation to the statute of limitations, the provisions of section 
2932 of the Code, giving plaintiffs the right to renew a dismissed 
or discontinued suit within six months after its dismissal, do not 
apply. Mac. & sa R. R. Co. vs. aende McConnell, adm’r, vs. 
Fain, adm’r. e¢ al... whee seer ee 


. Where a count in trover, and siaiings in trespass vi et armis, 
were added, by way of amendment, to an action on the case against 
a common carrier for negligence in the performance of his duty 
as such carrier, and more than four years had elapsed from the 
conversion before the filing of the amendment, the plea of the 
statute of limitations is a good plea in bar to the counts in trover 
and trespass. Palmer & Co. vs. So. Ex. Co.. so slit 

. Where, in the year 1860, subscription was ‘anttiis to » the init of a 
railroad company, subject to such future calls as might be made 
by the directors, and such calls were made after June Ist, 1865; 

VoL, Lit, 47., 
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Held, that the right of action for the amount due under such calls 
did not accrue until after June Ist, 1865, and therefure suits 
brought therefor must be controlled by the statute of limitation as 
embraced in the Code, and not by the act of March, 1869. Mac. 
& Bttg. B.. B.C. 00. VERO, 69898 ove 000000 010.000 sere 000 000 o00 200000 00 ceccee SO8 














LUNATIC. See Insanity. 





MECHANIC’S LIEN. See Lien, 6, 10. 





MONOMANIA. See Insanity, 8, 4. 










MORTGAGE. 


1. When a mortgagee is present at an auction sale of the property 
by the mortgagor, and it is announced at the sale by the auctioneer 
that the title is perfect and clear, or unincumbered, and he fails 
to make any correction of said announcement, and a purchaser 
buys under the impression that he is getting an unincumbered title, 
and takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though’ 
the mortgage was duly recorded at the time of the sale. Markham 
V8. O' CONNOT .....04 eeeeeeees ecinece tosses enecseccsesecesscecns pe0eee sescsccce cocenees 183 


2. Nor is it required that the mortgagee shall have failed to correct 
the false impression made by such announcement, with any fraud- 
ulent intent. It is sufficient, that to permit the mortgage now to 
‘be enforced, will operate as a fraud on the purchaser. J bid. 

8. A, holding a mortgage upon a certain city lot, as the property of 
B, commenced proceedings to foreclose it, which B was resisting 
on the ground that the debt was not so much as A claimed. Pend- 
ing this, the lot was levied on under another jf. fa. against B, 
which fi. fa. A purchased, and was proceeding to sell the Jot un- 
der the same. Before the sale it was agreed between A and B 
that B should make the land bring a certain price at the sale, but 
that he need not pay the money to the sheriff, but might hold it 
until the controversy as to the amount due on the mortgage debt 
was ascertained ; and A accordingly bid for the land the sum fixed, 
and it was, after other bids, bought by him at the sale: 

Held, that A cannot proceed to foreclose his mortgage, or to try the 
issue in that case astothe amount due. But that under the agree- 
ment the issue is transferred to the tribunal distributing the pro- 
ceeds of the sale, with such parties to it as are interested in the 
fund, A occupying in that issue precisely the status as to the ex- 
istence and amount of his debt, that he occupied at the time of 
the sale. DeGive vs. Lewis............ Seeiiatin ahéninieasid matpeprentin enue 588 

4. Proceedings to foreclose an unrecorded mortgage do not consti- 

tute such a lis pendens as would be notice to the purchaser of the 

mortgaged property. The notice must be actual, such as would 
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affect the conscience of the purchaser and charge him with fraud, 
Douglass 08. MeCrackt aoc os 100.0001 200000908 90000 cce'sseccnece c00 000.00 cocee 


. The purchaser, with notice, of land covered by an unrecorded 
mortgage, from a purchaser without notice, will be protected, 
Ibid. 


. That the defendant has been adjudged a bankrupt, and the prop- 
erty covered by the mortgage regularly set apart to him as his ex- 
emption, is not a good plea in bar to the foreclosure of said mort- 
gage, where it is not alleged that the mortgagee proved his lien in 
the bankrupt court, or that the assignee has interfered in any man- 
ner with the mortgage, under the provisions of the 20th section 
of the bankrupt act, Cumming vs. Clegg.........++0+ 0 cpncasses soabones 605 


. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage fi. fa., it is the duty of the sheriff to put the purchaser in 
possession. And to doso he may turn out the claimant and his 
lessees or tenants, and this even though said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. i+ 
vhl es. Gallagher......++++++. enaianaannne hineoetet aveleniiealsaphaiets sdianiisnnbipibies 630 


&. Where a creditor received a deed from his debtor in January, 
1870, to secure a debt due him, and at the same time executed an 
obligation to reconvey the land to the debtor upon the payment of 
the debt by the 25th of the ensuing December, the relation of 
mortgagor and mortgage existed between the parties. Murphy 
GB GE, 8. PRPEF OG cesiven ccc. 000068008es0 ob i080) anstenctanssacects ee’ astcseessscocce SOO 


MUNICIPAL CORPORATIONS, 


1. It is within,the purpose and scope of a municipal corporation to 
apply the corporate funds, or to create a corporate debt, for the 
purchase of an interest in a building to be used as a public school 
or college, for the accommodation of the people of the town; nor 
does the fact that superintendence of the school is left in the 
hands of trustees not elected by the corporation, render the appro- 
priation of the corporate funds illegal, it appearing that the enter- 
prise is not for any private gain, and that the trustees contract to, 
keep up, in the building, a public school. Danielly et al. vs. Cab- 
Gntae 66 AL. 22000000000 sssceee op aansquin coeds ain pea pdeenvopinosieti souseibe Sacsenbats 


. The election in a corporate town, expressing the assent of the 
people to a subseription by the authorities to a public enterprise, 
may take place before, as well as after, the legislative act authoriz- 
ing the subscription. J bid. 

. Where an act was passed by both branches of the legislature, and 
was, in fact, transmitted to the governor more than five days be- 
fore the adjournment, and the governor failed either to approve 
or to veto it, or even to enter upon it the day of its receipt by him, 
or to transmit it to the office of the secretary of state, and the 
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same legislature, at a subsequent session, after investigation ofthe 
facts by a committee, declared the act to have been duly presented 
and to have become a law, and ordered that it should be transmit- 
ted to the secretary of state: 

Held, that it is the duty of the courts to treat the act as a law prop- 
erly passed aud authenticated under the constitution. Ibid. 


4. When a town council is authorized by law to do a particular act 
at its discretion, the courts will not control this discretion and in- 
quire into the propriety, economy and general wisdom of the un- 
dertaking, or into the details of the manner adopted to carry the 
project into execution. J bid, 


. The holders of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, are not bound to see that all the 
details provided by the act authorizing the issue have been duly 
complied with by the corporate authorities. J bid. 


. The Macon and Brunswick Railroad Company, under its charter 
and amendments, authorizing it to construct a railroad from 
the city of Brunswick to the city of Macon, and clothing it with 
the rights, privileges and immunities of the Central Railroad, is 
authorized to construct its road into the city of Macon, and is not 
limited to the city line, and a private citizen cannot enjoin it from 
appropriating ground for the location of its track, because of its 
want of authority to come within the city lines. Hazlehurst, rec’r, 
08. Freeman, trust, ....2.000 0.0 cccccesosss seoese seceseese apdtdeenibanins tpidenduries 


. Where a declaration alleged that the defendant, a municipal cor- 
poration, cut a ditch along. and c'ose to, the east line of his resi- 
dence lot, and left it in such condition that the water coming, or 
falling, into the same could not run off in any direction ; that 
thereby water accumulated and became stagnant in said ditch, 
thus generating malaria, causing sickness in the family of the plain- 
tiff, and by the unwholesome stench produced in the atmosphere, 
rendering his premises unfit fur occupation, to his damage $1.000: 

Held, that a prima facie case of special damage from the nuisance 
was presented, and it was error to sustain a demurrer thereto. 
Hamilton vs. Mayor and C. of Col.......02 00000 Ka ctidenmmonsnieaienainnte 435 


8. Bonds issued by a municipal corporation having lawful authority 
to issue such instruments, are, in the hands of innocent purchas- 
ers, binding, notwithstanding irregularity or fraud in the manner 
io which they were placed upon the market. Black et al. vs. Cohen 
et al. ; Shorter et al. vs. Mayor and C. of Rome et al 

. Power vested in a municipal corporation to make all contracts 
which it might deem necessary for the welfare of said eity, includes 
the authority to issue bonds. J bid. 


10. Certificates of indebtedness issued by a munieipal corporation, 
receivable in payment of public dues, are binding upon the city, 








law. Ibid. 

11. Where bonds are issued by a municipal corporation to redeem a 
currency binding on tle city, it was competent for the general as- 
sembly to ratify such issuance. J bid. ; 

12. Authority to subscribe to stock of railroad companies necessa- 
rily implies that such municipal corporation should provide the 
means to pay therefor, Ibid. 

13. Where it is submitted to the citizens under the provisions of the 
constitution of 1868, whether a municipal corporation shall sub- 
scribe to a work of public improvement, a majority of those voting 
being in favor thereof, will authorize such issue. J bid. 


NEGOTIABLE INSTRUMENTS. 


1. Where there is nothing upon the face of a bill of exchange to 
show that it was intended for negotiation at a chartered bank, the 
defendant—the drawer—cannot show by parol evidence that such 
was the intention, in a suit against him by the holder. McLaren, 
608 8. 00. Ther. Dattalies. cococcees sccversee ssocsh sancrses sensanten woconses o teeeeeeee 

2. When the acceptor of a draft is an accommodation acceptor—as 
when it is drawn and accepted before negotiation and goes into 
circulation on the credit of all the parties—this is an excuse for 
want of presentment to the acceptor when due, and notice to the 
drawer of non-payment. J bid. 


8. The holders of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, are not bound to see that all the 
details provided by the act authorizing the issue, have been duly 
complied with by the corporate authorities. Danitelly et al. vs. 
Cabaniss et al 


4. If one accept a draft, having no funds of the drawer, and the 
payee indorsed the draft before acceptance, with the distinct un- 
derstanding with the acceptor that the acceptance is on the faith 
of the indorsement, and the acceptor have the bill to pay, he may 
recover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joiut 
promissors, and may be sued in the county of the drawer, though 
the indorser lives in a different county. Ross et al. vs. Saulsbury, 
Beep ett B CO .ccve socce sevens spssassoneseccoopasenace ssepeseesininces socnse snente ase 

. Where A drew a draft in favor of B on C, factor and commission 
merchant, undertaking in the draft, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be ap- 
plied to the draft at its maturity, and the payee, to induce the fac- 
tor to accept, indorsed the draft, with intent to hold the factor 
harmless, and A delivered his crop accordingly, but the factor per- 
mitted him to sell thirteen of the bales for other purposes, and 
applied the balance to the payment of debts due by A to him of a 
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previous date to the indorsed draft, which debts were evidenced by 

acceptances by the factor of other and previous drafts of the same 

character by A on the factor, and which the factor had accepted 
and paid, and which exceeded in amount the value of all the cot- 

ton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 
an appropriation of the proceeds of the cotton afterwards delivered 
to the payment of the same, and the indorser, B, would only be 
liable as surety to C, if he, or his agent, had notice that the pre- 

vious drafts of A, accepted by C, had in them the like appropria- 

tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. J bid. 















See Promissory Notes. 







NEW TRIAL. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgment, yet, if it be fully made by the evi- 
dence without objection, it is too late, after a verdict, for the los- 
ing party to make that the ground of a motion for a new trial. 
BEE C0. Dar Oihiicc.cc0s 220000 ccness sosecore- cvsterees scocecess ccs cog cnescecs 616 
2. The evidence in this case was sufficient to sustain the verdict, and 
the court did not err in overruling the motion for a new trial. 






















Wilson va. The Slate. .....0000 .ccccecce vovssccee sossceces sensscees scceseses secnes 40 , 
Shaw vs. Wylds........+0++s00 padeoasee @. engsee sneesee a ehncne punees stanereisegiies 63 
Mlorviaass 06. Selewiet 20000000 .00000600;100.00000 2000ee00 soncccene 200000 .c00ee vee 205 ' 
BG CO, TIE BIB iiacecsc ovens cccdet ann canes cenncocns ncasneee evetee 9000ste00 287 
Ba, FG Be iceecca trcccce cgcscccee scnsccnns escter ecnstence cosseeses 344 
—_— Cox vs. Jones, adm’r. Dek pedninbapnee esetet egcons sthmvdene ctcngitebespsecyes Ge 
“A Bass, ex'x, vs. Bass, wie’ 1, et x. pnseédediaiecdann ses tds devnis tg daagl eee 
I I I 0 bie pan cesagesnennnsee sects sen se tiv ebesorscccts cecsennse seo, OOO 
Hagni vs. The State... ‘RE ES LEAST TE Re 
Simmons vs. The State... ase che badadbsaekpiaieseataetenseaitente’ Wee 
King vs. Hughes, next fr head: et é. EE 






3. Jackson was charged with the POE of aiiihad as principal in 
the second degree. Upon his trial the record of the conviction of 
Martin, the principal in the first degree, was introduced in evi- 
dence. A motion for a new trial was then pending in behalf of 
Martin. Jackson was convicted. Martin seeured a new trial and 
was acquitted. The use of the record of his conviction was made 
a ground of a motion for new trial in the case of Jackson. Pend- 
ing the consideration of this motion, counsel for movant, appoint- 
ed by the court, without his knowledge or consent, withdrew the 
same and abatidoned his case. Subsequently, after the adjourn- 
ment of the term of court at which Jackson was tried, other coun- 
sel renewed the motion. The judge refused to consider it. A 

bill of exceptions was presented to him, which he refused to cer- 

tify, and the writ of mandamus is prayed for : 
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Held, thatthe facts above stated present such an extraordinary case 
as required the judge, under section 3721 of the Code, to entertain 
the motion, and to certify the bill of exceptions to his decision 
thereon. Jackson, rel’r, vs. Clark, judge, resp’ t.....+++0ssseesseeeee 

4. When the verdict is right this court will not grant a new trial for 
an error of the court not material to the merits of the cause. Ver- 
a i Sai ccicieaincneiiiaientaticitidaian dai a igs eae e 
Geo. Mas. Mut. L. Ins. Co. vs. Whitman et alse sce see ce coe cee cee ceeee 

. Though the charge of the court on a trial for murder may, in some 
respects, be objectionable as to that particular crime, yet if it be 
not so as to manslaughter, and the jury find a verdict for voluntary 
manslaughter, which is fully supported by the evidence, even if 
taken in connection with the statement of the defendant, made to 
the jury at the trial, the verdict should not be disturbed. McRae 
We; Te Reese antics secs psi seinctninienndits incsasnehitindiaacdniniels 


. Nor is it a ground for a new trial that the judge, in overruling the 
motion, remarked that the court was satisfied, from the manner of 
the defendant, that the motion was made for delay. Jbid. 


. It is not error to refuse a new trial on the ground of newly dis- 
covered testimony, when such testimony only goes to show that a 
principal witness, who was sworn on the trial against the movant, 
entertained strong feelings of dislike toward him, and had said he 
would like to see him hung. Hastings vs, T’he State.........0+..0+ 


. No brief of evidence having been filed, the motion for a new trial 
was properly dismissed. Aliter, had it been a motion to set aside 
the verdict. Peacock vs. Usry 


. To authorize the setting aside of a verdict on dccount of the de- 
fendant having been providentially prevented from being present 
at the trial, it must be shown that he was injured by such absence. 
His affidavit to the effect ‘‘that he had a good defense to the suit, 
and that he would have testified that the account of the plaintiff 
had no valid existence in fact or law for which he was responsi- 
ble,’”’ being merely a conclusion of his own, is insufficient. J bid. 

10. At the September term, 1872, a verdict was rendered in favor of 
the defendant and a motion made by the plaintiff for a new trial. 
An order was passed giving the plaintiff leave to file his motion 
and brief of evidence at the next term. At the next term, March, 
1873, an order was taken reciting that the defendant had died since 
the last term, and that there being no representation upon his es- 
tate, the motion for a new trial should stand continued. An order 
was also passed giving to the plaintiff further time to have the 
brief of evidence revised and approved by the court, or agreed on 
by counsel. At the March term, 1874, the administrator of the 
defendant was made a party, and the motion came on to be heard 
before Judge Rice, the successor of Judge Davis, before whom 
the issue was originally tried. Counsel for defendant would not 
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agree to the brief of evidence, and the court had to satisfy itself 
in the best manner it could as to the correctness of the brief of 
evidence filed by the plaintiff, and then approve it. Under these 
circumstances, a refusal to dismiss the motion for a new trial was 
noterror. Shaffer vs. Simmons 

11. Where a verdict is contrary to a correct charge of the court, a 
new trial should be granted on the ground that it is contrary to 
law. Dowdy vs. McLellan .. 

12. In a motion for a new trial, the sole ground was that the verdict 
was strongly and decidedly against the weight of the testimony. 
The evidence was very voluminous and emphatically conflicting, 
and was, besides, largely the testimony of the parties to the con- 
troversy, who were sworn as witnesses. This was, also, the sec- 
cond verdict of a jury to the same effect, under mainly the same 
evidence: 

Held, that as the judge who tried the case has refused a new trial, 
this court will not interfere. McLean vs. Clark et al... ....00 0000+ 


13. Where the evidence is conflicting, and there is positive testimony 
to support the verdict, it would require a strong case of an abuse 
of discretion on the part of the judge who refused to set the ver- 
dict aside, to authorize this court to grant a new trial on the ground 
that the verdict is contrary to the evidence. Murphy et al. vs. 


PUrrifOy....00eseees cecccecce see 20 coccee secees ppdnuniaieiemedngitied tenet -geenedien signe 

14. When on a trial of an indictment for assault with intent to mur- 
der, there was evidence by one witness that the defendant had 
struck A with a hatchet, and the defendant introduced only two 
witnesses, who swore that they saw part of the fuss, but could not 
say who struck the blow, as there was a great row and many per- 
sons present; gt 

Held, that testimony showing that a third person struck the blow, 
and that the defendant did not strike at all, is not merely cumula- 
tive testimony so as to be no ground fora newtrial. Thomas, 
Glias Notectle, vs. The State. ....0.000 00000 seccesece seceee seoccees OS Ae 


15. When there was a difficulty between a parcel of employees and 
their foreman, and a fuss or melee, and the defendant was immedi- 
ately arrested and confined in jail until his trial, and his attorney, 
on inquiring of the persons present, was misled by their telling 
him they did not know what part defendant took in the fuss: 

Held, that when, after the trial, it was discovered that these witnesses 
do know and are ready to swear that the defendant did not do the 
principal act fur which he was convicted, and that another did, it 
is no reply to a motion for a new trial that sufficient diligence had 
not been shown. J bid. 

16. We cannot say that the refusal of the court to set aside the ver- 
dict was such an abuse of discretion as to call for interference by 
this court. Ga. R. R. & B. Co. vs. Dabney, adm’r 
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17, Evidence not offered upon the trial cannot be considered op a 
motion for a new trial. Adams vs. The State 

18. An immaterial error is no ground fora newtrial. Georgia Mas. 
Mut. Life Ins. Co. vs. Gibson et al 


NOTICE. 


1. Proceedings to foreclose an unrecorded mortgage do not consti- 
tute such a lis pendens as would be notice to the purchaser of the 
mortgaged property. The notice must be actual, such as would 
affect the conscience of the purchaser and charge him with fraud. 
Douglass vs. MeCrackin, ...+++ .eseseee sovevees @ cocves sencee scenes vesed pombeengs 

2. The purchaser, with notice, of land covered by an unrecorded 
mortgage, from a purchaser without notice, will be protected. 
I bid. 


NUISANCE. See Municipal Corporations, 7. 


OFFICERS. 


1. It is within the power of the legislature to provide for the organ- 
ization of county commissioners for the county, and in so doing, 
it may provide that they may be chosen by the grand jury of the 
county. Waller vs. Perkins et al.....00. sssecsees eosccces seeeeeeceeeeers m 

2. If commissioners are provided for by law, and they enter upon 
the duties of their office, they are officers de facto, and though’ 
there be irregularity in the time or manner of their election, their 
acts are not, for that reason, illegal and void. J bid. 


8. Where the judge of the county court, who is authorized, if the 
bailiff is sick, ete., to appoint any person to execute a process, 
appointed the person who, as agent of the landlord, had sued out 
a distress warrant, to execute and return the same, and such person 
made a levy upon property which was claimed by a third person: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. - 
Flury, ag’t, vs. Grimes 


PARENT AND CHILD. 


1. In 1851, K. made his will, providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use 
and control during their lives. In 1854 he delivered to his sons 
and daughters certain parcels of land, valuing the land given to 
each at $8,000 00, and taking written papers, duly sealed and 
witnessed, from each, acknowledging that they had received the 
property described ‘‘as part of my portion of his*’ (the father’s) 
‘estate under his will, and which I am to hold as his will directs ° 
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after,his death, and which is to be taken and considered as a part 
of my portion directed to be given me by the will aforesaid.’’ The 
father caused these papers to be duly recorded in the record book 
of the clerk’s office of the county where the lands were situated. 
In 1859 one of the sons sold his land to his brother, W. In 1862, 
W. sold his tract, as well as that he bought from his brother, to 
J., who bought without notice of any defect in W.’s title, except 
the constructive notice arising from the record of the several pa- 
pers taken by the father from the son, and by him recorded at the 
time he delivered them the possession. The sons have both died, 
one leaving children. The father is still living: 

Held, that as against a purchaser from the son the father is estopped 
from setting up any title to the land inconsistant with that describ- 
ed in the written acknowledgment taken by him from the son, and 
by him put upon record. Keaton, trust., et al. vs. Jordan. ......... 


2. J. got from the son such title and such right to the land as is de- 
scribed in said papers so duly recorded, as belonged to the sons, 
according to the legal tenor and effect of said papers. Ibid. 

3. The legal effect of the said recorded papers is, that the sons took 
the property described as an advancement, and as their own prop- 
erty, with the condition attached that they should hold it subject 
to the disposition their father might make of it by his will and at 
his death, which condition was repugnant to the grant and void. 
Ibid. 

. The understanding or agreement, if there was any such, between 
the father and the sons. that the reference in the receipts or ac- 
knowledgments to the father’s will was not to the will as a will, 
but only as a paper describing the nature and extent of their title 
to the property received, whatever might have been jts effcet be- 
tween the parties, cannot affect a purchaser from the sons who 
has a right to stand upon the legal effect of the papers taken by 
the father, as the measure of the sons’ title. Jbid. 


PARTNERSHIP. 


. Where two agree that one will furnish the land and stock, the 
other the labor and pay for it, and each to pay one-half the feed 
of the stock and laborers and all other plantation expenses, and 
thus make a crop, and when the crop is made they are to divide 
the same, share and share alike: 

Held, that as to the crop made the contracting parties are, inter sese, 
partners. Holifield & Co. vs. White, ex'x 

2. This case distinguished from the cases of Holloway vs. Brinkley, 
42 Georgia, 2235, and Smith vs. Summerlin, 48 Ibid., 425. Ibid. 

8. The wrongful user or appropriation by one partner of a portion 
of the partnership property, does not take the property so used or 
appropriated out of that provision of the Code which enacts that 
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the interest of a partner in the partnership assets shall not be sub- 
ject to levy and sale. J bid. 

4. If the court charged the jury that if the rangement between the 
parties was such as is disclosed by the witnesses in their testimony, 
then they were partners ; and if such was the legal effect of the 
evidence, the verdict will not be set aside on that ground. J bid. 


PENALTY. See Building and Loan Associations, 3. 


PLEADINGS. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgment, yet, if it be fully made by the evi- 
dence without objection, it is too late, after verdict, for the losing 
party to make that the ground of a motion for a new trial. How- 
ard vs. Barrett 

2. When an action was brought in the name of A on a written ac- 
knowledgment to him by B, of the receipt of a sum of money, and 
B pleaded that the money belonged to C, that A was a mere agent, 
and that he had defenses against C : 

Held, that it was not error in the court to permit the plaintiff to 
amend by declaring that he sued for the use of C. Buffington vs. 
Blackwell 

. Section 3393 of the Code was intended to allow the plaintiff to 
recover 1n an action on an account, such an amount thereof as he 
was justly and equitably entitled to, either under a special agree- 
ment to pay the amount charged, or so much as the goods or ser- 
vices rendered were reasonably worth, without regard to the 
technical rules of pleading, or the evidence applicable to a special 
contract or a quantum meruit. Johnson vs. .Quin, adm'r 

. Under the decision in Kimbro vs. The Bank of Fulton, 49 Geor- 
gia Reports, 419, the plea in this case was defective in not fully 
setting Out the facts relied on to sustain it, and the demurrer on 
that ground should have been sustained. Branch vs. Mech's B. of 
AUQUSED ...000000 seeeeees 9 008000ed -escscden soscedsensedv coneeese capccnges sebese sence .. 625 

. The other questions raised on the trial are decided in the cases of 
Dobbins vs. Sibley, and Branch vs. Baker, pronounced on at the 
present term. J bid. 

. In a suit on a bond where the breach is alleged with sufficient cer- 
tainty to form an issue, the declaration is not demurrable. Cobb 
& Duncan et al. vs. Dortch......000 0000 oso oneses eve soesdeses bet + 106 coemabes 


PAYMENTS. See Appropriation of Payments. 


POSSESSORY WARRANTS. *See Receivers, 1. 
- POWERS. See Trusts, 7, 8. 
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PRACTICE IN THE SUPERIOR COURT. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgnf€nt, yet, if it be fully made by the evi- 
dence without objection, it is too late. after verdict, for the losing 
party to make that the ground of a motion fora new trial. How- 
CE Oe, FN see cantante centnn see exces ste nnntes thn ede tatteeyn “sean eenenneseine 


2. Where a motion was made to set aside a verdict on the ground 
that it was taken in the absence of the defendant and his coun:zel, 
and under circumstances amounting to surprise, the motion was 
properly overruled, it appearing that the defendant had no sub- 
stantial meritorious defense to the merits of the action. Jones 
a I orien din tne sen cceetneksnnceh tatinicieanivet econntenttcncdienassait 

8. When an executor had proven a will in common form, upon the 
oath of one of the witnesses, and one of the heirs-at-law called upon 
him, by motion in writing, duly served, to appear before the ordi- 
nary, and show cause why said probate should not be set aside, on 
the ground that the testatrix, at the making of the pretended will, 
was not of sound mind, and was under undue influence, ete. ; and 
the executor appeared and propounded the will, and the same was 
set up as the last will by the ordinary, and there was an appeal to 
the superior court, and the cause came on for trial: 

Held, that the proceeding was substantially a proceeding to prove 
the will in solemn form as to all who were parties thereto, or had 
notice thereof; that the executor had the opening and conclusion 
of the case, and was bound to produce or account for the absence 
of all the witnesses to the will. Evans vs. Arnold et al. .++..-++ +000 


4. Where a case was dismissed on demurrer, and at the same term 
of the court, the plaintiff moved a rule nisi to reinstate, setting 
forth the grounds in writing, and the other party waived notice and 
copy also in writing on the back of the rule nisi, and the motion 
was stated on the motion docket, and the rule nisi granted by the 
judge, who made an entry on the docket, ‘‘September term, rule 
nisi,’’ opposite the case, but no order was put upon the minutes, 
or signed by the judge, granting the rule: 

Held, that it was error in the judge (a different judge presiding,) to 
refuse to allow the order granting the rule nisi to be put on the 
minutes nunc pro tunc, on proof by the plaintiff that it was in 
fact granted, and on proof of the grounds taken. Shaw vs. Wat- 

5. It was error in the judge to dismiss the motion, J bid. 


6. It was not error in this case that the court refused to receive the 
verdict first reported by the jury, finding the ‘‘defendant guilty as 
accessory after the fact."” McCay vs. The State............+ oeohhoanie 

7. Nor was it error to direct the jury to return to their room, and if 

they found a verdict, it must be a verdict of guilty or not guilty. 

J bid. 
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8. To authorize the setting aside of a verdict on account of the de- 
fendant having been providentially prevented from being present 
at the trial, it must be shown that he was injured by such absence. 
His affidavit to the effect ‘‘that he had a good defense to the suit, 
and that he would have testified that the account of the plaintiff 
had no valid existence in fact or law for which he was responsible,’’ 
being merely a conclusion of his own, is insufficient. Peacock vs. 
THY 000s concse csscpene soscssece cdheones eo seses sane seesenees Stecseessecciess. sésee 

9. At the September term. 1872, a verdict was rendered in favor of 
the defendant. and a motion made by the plaintiff for a new trial. 
An order was passed giving the plaintiff leave to file his motion 
and brief of evidence at the next term. At the next term, March, 
1878, an order was taken reciting that the defendant had died since 
the last term, and that there being no representation upon his es- 
tate, the motion for a new trial should stand continued. An order 
was also passed giving to the plaintiff further time to have the brief 
of evidence revised and approved by the court, or agreed on by 
counsel. At the March term, 1874, the administrator of the de- 
fendant was made a party, and the motion came on to be heard be- 
fore Judge Rice, the successor of Judge Davis, before whom the 
issue was originally tried. Counsel for defendant would not agree 
to the brief of evidence, and the court had to satisfy itself in the 
best manner it could as to the correctness of the brief of evidence 
filed by the plaintiff, and then approve it. Under these circum- 
stances, a refusal to dismiss the motion for a new trial was not 
oredr. . RhaGie eb. BRINE: «cc recese sescceses scossisbacsnscsecetiéeis sansssen 

10. On the trial of a case in the superior court, when a paper is of- 
fered in evidence, and is objected to as evidence because it is un- 
stamped, it is competertt for the court to permit the. proper stamp 
to be affixed in its presence, and then to allow it to be read in evi- 
Gemee. Com Oe FON CUE Fiaki ccs sccdensse ccdcpscic-nbade secdsétestesernces 

11. The proper time to demand the right to poll the jury, is after 
the publication of the verdict and before the dispersion of the jury 
and recording of the verdict. Tilton vs. The State... .++s-+s0+ s+ ese 

12. In criminal cases the privilege of polling the jury is a Jegal right 
in the defendant, and it is error to refuse it. J bid. 

13. When a party to an action intends to be a witness for himself, 
and the court directs that his witnesses be separately examined, it 
is the proper rule, unless there be special reasons to the contrary, 
that such party should first be examined in the absence of his 
other witnesses, in order that he may thereby be present, as is his 
right, during the whole trial of his case. T'ift vs. Jones... ......+++0 

14. When a jury brought in a verdict ‘‘for the plaintiff,’’ it was not 
error in the judge to ask them how much they intended to find, and 
on the forernan stating the amount (which was the amount claim- 
ed,) to direct the verdict to be so amended and then read and re- 

ceived as the verdict. Doster vs. Brown; Doster vs. Waruer...... 
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15. A judgment must be regularly entered upon a confession of judg- 
ment. The confession itself is not the judgment of the court. 
Williams, ex'r, et al. v8. Atwood et all... ......000 20s see sceeee cocsce soeses cee 


16. A, holding a mortgage upon a certain city lot as the property of 
B, commenced proceedings to foreclose it, which B was resisting 
on the ground that the debt was not so much as A claimed. Pend- 
ing this, the lot was levied on under another fi. fa. against B, 
which fi. fa. A purchased, and was proceeding to sell the lot un- 
der the same. Before the sale it was agreed between A and Bthat B 
should make the land bring a certain price at the sale, but that he 
need not pay the money to the sheriff, but might hold it until the 
controversy as to the amount due on the mortgage debt was ascer- 
tained ; and A, accordingly bid for the land the sum fixed, and it 
was, after other bids, bought by him at the sale: 

Held, that A cannot proceed to foreclose his mortgage, or to try the 
issue in that case as to theamount due. But that under the agree- 
ment the issue is transferred to the tribunal distributing the pro- 
ceeds of the sale, with such parties to it as are interested in the 
fund, A occupying in that issue precisely the status as to the ex- 
istence and amount of his debt that he occupied at the time of the 
Bale. DeGive vt. Lewis... oo. rcs see reccsecessvceee see 


17. Where there are two contesting creditors over a fund in court, and 
it is ordered that the sheriff do pay a ceftain amount of the same 
on a judgment in favor of one, provided he retain a sufficiency to 
answer the claim of the other, the latter cannot complain that he 
is injured by such order. If the sheriff has to act on it, it is at his 
peril, and cannot affect the final rights of the excepting creditor. 
TP BE Ca BO TETTII B C oe oss snc ccsat 0050045900 500080 000 500 500 208 s00 ones 


PRACTICE IN THE SUPREME COURT. 


1. Where an order adjourning the hearing of a motion for a new trial 
to vacation is taken, and the motion is heard and decided in ac- 
cordance therewith, such order is a necessary part of the record. 
That it is set forth in the bill of exceptions is not a sufficient re- 
ply to a motion tc dismiss the writ of error because the certificate 
of the judge is dated more than thirty days after the adjournment 
of the court at which the trial was had., McLendon vs. Wilson, 
Callaway & Co 


.2. A suggestion of a diminution of the record will be allowed after 
a motion to dismiss the writ of error upon a ground which turns 
upon the defect thus sought to be cured. J bid. 


8. Can a decision removing an attachment issued under the act of 
1873 be excepted to? Quere. Hart et al. vs. Hart et al 376 
4. Under section 4286, Code, this court cannot award damages in 
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favor of a defendant in error who was also defendant in the court 
below in an action of trover. and who obtained a verdict only for 
costs. Bailie, ex’r, vs. Kinchley et al. 


5. Several defendants were indicted for riot and severed on the trial. 
A joint motion for a new trial was made without objection by the 
solicitor general: 

Held, that although the defendants may join in a bill of exceptions 
to the refusal of the court to grant the new trial, they cannot as- 
sign additional errors in said joint bill which were not contained 
in the motion, and which were alleged to have been committed on 
the respective trials. Durden et al. vs. The State. ......... Prmanevie . 


PRESCRIPTION. 


. When one bought land from a person representing himself to have 
written authority from the owner to sell, and a deed was made 
by the assumed agent in his own name and without any mention of 
the principal, and the purchaser went into possession and con- 
tinued in possession seven years : 

Held, that it wasnot error in the judge to refuse to charge that the 
transaction was upon its face so conclusive evidence of fraud as 
that the deed was not a good color of title on which to base a pre- 
scription. Payne vs. Blackshear........ o eee coos 

2. It is not error in the judge, on the trial of an action of ejectment, 
where the defendant relies on title by prescription, to neglect to 
charge the jury, that in making up the seven years possession they 
could not count the time the locality was occupied by the federal 
army and the courts were closed, no evidence having been adduced 
upon that subject and no request made for such a charge. J bid. 


PRESUMPTIONS. 


1, When, inan action against the Southern Express Company as a 
common carrier, it appeared that goods had been delivered to the 
Adams Express Company in New York, and by it delivered to the 
Southern Express Company at Savannah, to be transported to Col- 
umbus, and that the goods were lost on their way from Savannah . 
to Columbus whilst in the custody of the Southern Express Com- 
pany, and there was no proof as to the terms on which the Adams 
Express Company or the Southern Express Company received 
them : 

Held, that in the absence of any proof to the contrary, the'Southern 
Express Company should be presumed to have received them for 
transportation to the owner under such obligations as to diligence, 
etc., as the law imposes on common carriers, who do not, by con- 
tract, limit their liability. So. Hx. Co. vs. Urquhart & Chapman. 


2. Where the testator died in 1838, and shortly thereafter his execu- 
tor divided the persoualty between his legatees, one of whom has 
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been in possession of his distributive share of the land for twenty- 
three years, the presumption is that the entire estate was distrib- 
uted, and that each legatee received his or her share with the 
assent of the legal representative. Hooper vs. Howell, guard’n, 


ak than a dain ak bailens 4h bnieh ib bibiie cteane dr aaah. Midieohebeiie panes 


PRINCIPAL AND AGENT. 


. To constitute an election by the seller between a principal and 
agent, so that the giving credit to the agent will prevent the seller 
from afterwards demanding payment of the principal, it should ap- 
pear that the credit was given siti to the — Fontaine 
vs. Eagle ‘and Phenix Man. Co... —_ oo 1 

2. The defendant, a planter, wrote any T., ini was one aie a ya of 
commission merchants in Augusta, to oul him two hundred bush- 
els of corn, and he would arrange or settle for it. T. was a debtor 
of defendant’s and it was defendant’s interest to set off his debt 
against the price of the’corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchased from plaintiff one hundred 
bushels on the credit of defendant. The corn was sent to defend- 
ant by a carrier, accompanied by a bill for it, in the name of T.'s 
firm against defendant, and with a letter from T. stating that he 
would find some corn on the boat, that he would have sent the 
whole, but corn was falling, and ‘‘we’’ are short of funds. He 
further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money as well as to send his cot- 
ton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after the 
corn was consumed, the plaintiff demanded payment from defend- 
ant, and informed him that the corn was bought on his credit. 
Neither T. nor his firm set up any claim to be paid and had no 
charge against defendant, and, as witnesses at the trial, declared they 
had no demand for it. The jury found for the plaintiff: 

Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept on a bona fide purchase for value. This the defendant was 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not 
being a debt against the firm. Verdell vs. Ketchum. .....+...s.sse00 

8. When one bonght land from a person representing himself to 
have written authority from the owner to sell. and a deed was 
made by the assumed agent in his own name and without any men- 
tion of the principal, and the purchaser went into possession and 
continued in possession seven years: 
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Held, that it Was not error in the judge to refuse to charge that the 
transaction was, upon its face, so conclusive evidence of fraud 
that the deed was not good color of title on which to base a pre- 
scription. Payne vs. Blackshear’.......00 see 


4. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 
premises, upon the hearing of such mction, the ex parte affidavit 
of such agent, to the effect that he ‘‘had instructions in writing, 
and authority to enter such appeal, and that the writing was lost 
so he could not file it in the clerk’s office,’’ was inadmissible. 
Bank of Emp. State, for use, v3. Booton et al. ..... Sttodnde Bi ceaeoess 


PRINCIPAL AND SECURITY. 


1, Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in fi. fa. by the security : 

Held, that the sheriff was not liable to be attached for contempt for 
tailing to proceed with said execution, in the absence of further 
instructions from such security. Pugsley, sheriff, vs. Drew......... 

2. If one accept a draft, having no funds of the drawer, and the 
payee indorse the draft before acceptance, with the distinct under- 
standing with the acceptor that the acceptance is on the faith of 
the indorsement, and the acceptor have the bill to pay, he may re- 
cover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joint 
promissors, and may be sued in the county of the drawer, though 
the indorser lives in a different county. oss et al. vs. Saulsbury, 
Basgpest B OD. ..0s0sesn sereossscccssasconses cobeces sip mintonais whines aint 

. Where A drew a draft in favor of B on C, factor and commission 
merchant, undertaking, in the draft, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be applied 
to the draft at its maturity, and the payee, to induce the factor to 
accept, indorsed the draft, with intent to hold the factor harmless, 
and A delivered his crop accordingly, but the factor permitted him 
to sell thirteen of the bales for other purposes, and applied the 
balance to the payment of debts due by A to him of a previous 
date to the indorsed draft, which debts were evidenced by accept- 
ances by the factor of other and previous drafts of the same char- 
acter by A on the factor, and which the factor had accepted and 
paid, and which exceeded in amount the value of all the cotton 
of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 
an appropriation of the proceeds of the cotton afterwards deliv- 
ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 

VoL, Lit, 48, 
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vious drafts of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. J bid. 


. Suit was brought in the county court of Franklin county, to the July 
term, 1867, against a principal and two sureties, on a promissory 
note. At the January term, 1868, no defense being filed, a ver- 
dict was taken, but no judgment entered. At the April term, 
1874, of Franklin superior court, the defendants were ealled upon 
by a rule nisi to show cause why judgment should not be signed 
upon said verdict nune pro tunc. The defendants, in response 
thereto, set up several grounds, and amongst others, the sureties 
objected that from plaintiff ’s laches and refusal to sign a judgment, 
their risk and liability had been thereby increased, their principal 
having become insolvent, and any right of lien against his proper- 
ty lost. On demurrer, the court overruled the defendants’ objec- 
tions : ; 

Held, that whilst the court was right in sustaining the demurrer as to 
the principal debtor, there was error in its judgment so far as it 
concerns the sureties. Hayes et al. vs. Little, adm’ r...... 00.0.0 


PROBATE. See Wills, 1, 2, 4—7, 11. 


PROCESS 


1. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. Ross & Son vs. Jones.... 


2. In such a ease, if there has been an acknowledgement of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to sup- 
ply such omission by an amendment nunc pro tunc. Ibid. 


PROMISSORY NOTES. 


. In a suit on a promissory note given, as expressed on its face, 
‘‘ for money due on policy,’’ the defendant pleaded that he was 
induced to sign said note by a false and fraudulent statement made 
by the plaintiff’s agent with intent to deceive him, that if he be- 
came dissatisfied. with the contract before the note became due he 
might withdraw and the note should be returned ; that he had be- 
come so dissatisfied, and so notified the agent, who had refused to 
return the note: 

Held, that it was not error to dismiss the plea as an effort to engraft 
by parol, a condition upon a written contract, and that the allega- 
tion that the parol promise was made with intent to defraud, does 
not help the case, there being no charge that the condition was, 
by mistake or fraud, left out of the written contract. Henderson 
vs. Thompson, for use, etc.; Holloway vs. Hallick; Lawrence vs. 
NII chtkte%60 dndncnahoddnoeed sibéve.tisvae ohtdancie soeeee Js00se eoeee © seeeeee © 80decee 149 
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2. That a note was given for slaves who were made free by the results 
of the late war, is no defense to a suit thereon. Dowdy vs. Mc- 
Lellan, 0.20.00. a Pe ‘ andanubmeihadie psiasbesnontadiset i sad kin Seiki soveee 408 
8. Whatever may have been the rule previous to the act of congress 
requiring all drop letters to bear a postage stamp, since the pas- 
sage of said act, notice to an indorser of a notarial protest, depos- 
ited in the post office of the city where the indorser resides, is suf- 
ficient notice under section 2781 of the Code. McNatt vs. Jones.. 478 
4, The defendant gave the plaintiff a note for an amount claimed by 
the latter to be due for board. This note was paid off. The plain- 
tiff subsequently sued the defendant on an account, to which the 
general issue alone was pleaded. The defendant claimed upon the 
trial that the note was given for too much, and that he so stated to 
the plaintiff at the time of its execution, but nevertheless signed 
it ‘to keep down a fuss.” He claimed a credit for the excess : 
Held that no matters in evidence anterior to the date of the note 
could be considered by the jury. Ellis vs. Drake. ....+++s0000 sesseseee 


See Negotiable Instruments. 


PROTEST. 


See Negotiable Instruments, 1. 
‘* Promissory Notes, 3. 


RAILROADS. 


1. The Macon and Brunswick Railroad Company, under its char- 
. ter and its amendments, authorizing it to construct a railroad from 
. the city of Brunswick to the city of Macon, and clothing it with 
the rights, privileges and immunities of the Central Railroad, is 
authorized to construct its road into the city of Macon, and is not 
limited to the city line, and a private citizen cannot enjoin it from 
appropriating ground for the location of its track, because of its 
want of authority to come within the me lines. renee ~— 
08. Freeman, tr0st oe ....eoerreeres cee coeseceree ww 244 
2. The act of 1869 sical the 3d. section or i, act “of 1856, pro- 
viding that railroad companies should be liable to their officers, 
agents and employees, for injuries sustained by the negligence of 
other officers, agents and employees, did not repeal sections 2054 
and 2980 of the old Code, (1863.) Nor are said two sections in 
violation of that clause of the constitution which prohibits the al- 
teration of a general law affecting private rights by special Jegisla- 
tion without the consent of those whose rights are affected. Ga. 
R..B. and B. Co. v8. Oks. ..-csecscecccerecorererseerseetseveee sessseseces stee seeeeecateente 
. Itis not in violation of that clause of the constitution which requires 
civil suits to be tried in the county of the residence of the defend- 
ant, for the general assembly to prescribe by law that suits against 
railroad companies may be brought and tried in the county where 
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the injury has been done, or where a contract has been made or is 
to be performed. Ibid. 

4. An action by a widow against a railroad company for the homi- 
cide of her husband by the running of its trains may, under section 
8406 of the Code, be tried in the county where the killing was 
done, although such county is not that in which, by the charter, 
the principal place of business of the company is located. Jbid. 

5. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on its train, to permit the ‘Northampton Tables 
of Mortality’’ to be put in evidence before the jury. Ibid. 

6. In a suit against a railroad company by a widow for the homicide © 
of her husband, when the declaration alleged a particular act of 
negligence on the part of the company as the cause of the homi- 
cide, it was error in the court to refuse to charge that proof of 
other acts of negligence will not authorize a recovery unless the 
jury be satisfied from the evidence that the negligence charged has 
been proven. Ibid. 

7. When it was charged in the declaration that the plaintiff's hus- 

. band bad been killed by reason of a defective switch on the rail- 
road, and one of the defenses was that the deceased, who was the 
engineeer running the train, was in fault, in that he was violating 
the rules of the company by running at a higher speed than he was 
directed, when passing a switch, it was error in the court to charge 
the jury, that if this increased speed was caused by the fault of 
other employees of the cempany, they should find for the plaintiff. 
I bid. 


. An action by a wife against a railroad company for the homicide 
of her husband by the negligence of its servants in the running of 
its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 
curred in the state of Tennessee, the right of action is in such 
person or persons, as is provided by the law of Tennessee. W. & 
A, Bu. Be CO. 08. Slr Ong .occcccce v0 sovcccece o20008 soccccsccccesccccoces pasceiese 461 

9. When the right of action for the homicide of a husband and 
father is given by law to the personal representative, for the use of 
the wife and children, the wife cannot sue alone and in her own 
name. I bid. 


10. An action for the hothicide of a husband by the running of rail 
cars, charged to be by reason of negligence, either in the railroad 
company or its servants, is an action sounding ia fort, and not an 
action ex contractu, but in determining whether the railroad com- 
pany is liable, the relation of the deceased to the railroad, whether 
as an employee, or passenger, or stranger, are essential elements 
in deciding whether the killing was wrongful. J bid. 
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11. The right of the wife, orthe representative to sue, depends upon 
the wrongfulness of the killing, and if the killing occurred under 
such circumstances as by the laws of the place of the killing, or bya 
legal contract between the parties, the railroad company was not 
guilty of any breach of duty to the deceased, the right of action 
does not accrue. J bid. — 

12. Although the language of our Code, section 2971, would seem to 
give a wife the right to sue for the homicide of her husband, in 
broad terms and without qualification, yet, in deciding whether a 
right to recover damages in any case exists, it must appear that the 
killing was a wrong; that is, that the defendant in such killing was 
guilty of a breach of duty, express or implied, which was due to 
the deceased, and if there was no such breach there can be no re- 
covery. Ibid. 

13. If a railroad employee contract with his employer that he will 
assume all the risks of his employment, and will not hold the 
company liable for the negligence of its servants, and he be killed 
under such circumstances as under his contract and under the law, 
he could not, had he lived, have recovered damages for an injury 
received, then his wife cannot recover damages for his death, The 
basis of the right of action in both cases is a breach of duty im- 
plied by law or assumed by contract, and if there be no such breach 
by the defendant the wife cannot recover. J bid. 

14. In an action by the wife against a railroad company for the homi- 
cide of her husband, all.the facts and circumstances connected 
with the killing, or any relation existing by contract or by law be- 
tween the person killed and the company, which would bar a re- 
covery by him for damages, in case he had not died, apply to and 
govern the right of the wife. Hendricksvs, W. & A. R. R. Co... 

15. Under the charter of the Brunswick and Florida Railroad, the di- 
rectors were authorized to make all contracts binding on the com- 
pany. Byan act amending the charter, passed in 1838, it was enact- 
ed that ‘It shall be lawful for the board of directors to direct the 
president and secretary to issue bonds of said company, which shall 
be binding on the property of said company, and on such other 
property belonging to the stockholders as they may pledge to said 
company, by mortgage, to meet their own engagements or the en- 
gagements of the company : 

Held, that bonds issued vy the company under such amended charter, 
without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corporation, so 
as to be superior, or even equal, in dignity to other bonds issued, 
under same authority, which are secured by a deed of trust to cer- 
tain trustees, in the nature of a mortgage. Brunswick & Albany 
Railroad Company et al. vs. Hughes ......000 ssssseeeseessceere sesses sovees 


16. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to secure 
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them execute a deed of trust to certain trustees, with authority to 
the trustees, on a breach of the condition, to take possession and 
sell at public auction, as provided by law, the trustees may, when 
the conditions are broken as provided in the deed, take possession 
and sell without foreclosure before the courts, and if they proceed 
to sell by advertisement and sale, as is provided by law, in the case 
of mortgage executions, the sale will divest the title of the com- 
pany. Ibid. 

17. Under the facts of this case, as they appear of record, the de- 
fendant in error was not entitled to any part of the proceeds of 
the sale of the railroad in the hands of the appointees of the court. 
I bid. 

RECEIVERS. 


1. The rescision of an order appointing a receiver, ‘‘without prejudice 
to any one, party or claimant,’’ is no defense to a possessory war- 
rant for an engine, before that time sued out against such officer. 
If, on such rescision, he surrendered the possession of the engine 
to the company from which he had taken it under the order of his 
appointment, he did so at his own risk. ‘Peacock vs. Pittsburg 
Locomotive and Car Worcs... ... 2.0000 00 secce secccceee seveccees sesces sus cecee 

2. Money was raised by sheriff's sale under attachments, and in June, 
1872, was, by order of court, deposited with John King, banker, 
upon condition that said King hold the same subject to the order 
of the court, and that he pay interest upon the same at the rate of 
seven per cent. so long as said money is in his hands. In May, 
1873, King becoming insolvent, made an assigament for the benefit 
of his creditors, of all his property, including an amount of mon- 
ey greater than the sum so deposited with him; all of which was 
taken in possession by the assignees. In May, 1874, a receiver was 
appointed for the fund so raised by the sheriff and deposited with 
King. At the same term of his appointment the receiver brought 
a rule requiring the assignees of King to pay the amount so depos- 
ited with the said King into court, for the purpose of distribution 
among the claimants of said fund : 

Held, that the court committed no error in refusing the rule. Cole- 
man, rec’r, vs. Salisbury et al., G88ignees. ...00. sesceseee soe sents 


REGISTRY. 


When a mortgagee is present at an auction sale of the property by 
the mortgagor, and it is announced at the sale by the auctioneer, 
that the title is perfect and clear, or unincumbered, and he fails to 
make any correction of said announcement, and a purchaser buys 
under the impression that he is getting an unincumbered title, and 
takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though 
the mortgage was duly recorded at the time of the sale. Mark- 
BORE GR, CO C80 cocccec. sonsesecs cxccssece- cbcess seeseees cosees sobs 
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RELIEF ACT OF 1868. 


1. Assuming that the relief act of d868 is a valid, constitutional law, 
yet, in order to entitle a defendant, under the provisions thereof, 
to scale a judgment against him, his motion must state the special 
and particular damege to which he has been subjected by the act 
of the plaintiff. The general statement that he has been damaged 
far beyond the amount of the debt now due i is insufficient. Peck 
V8. Bowden....cecee veeeeees hethpeds qo 2000 00s ese covers esoces age sev etecses poeenccoes 344 


2. Where a debt had been scaled under the ordinance of 1865, and 
& motion was made to open the judgment under the relief act of 
1868, upon the trial of which issue the debt was again reduced, 
the judgment of the court below granting a new trial will not be 
tnterfered with. Shaffer va. Simmons .....000 ...000 oe cosees toeeeo sence eo 


ROADS AND BRIDGES. 


. The proprietor of a toll bridge is bound by law to keep the same 
in a safe condition, and to make all needful repairs, and he has a 
right to take up any portion of the bridge which it may be neces- 
sary to displace for the purpose of making such repairs. Tift vs. 


2. While such repairs are being made, and a large portion of the 
flooring of the bridge is taken off, and the timbers sustaining the 
floor are removed from their usual place, so as to be plainly seen 


by all persons, and the collection of toll is discontinued, the rela- 
tion of the owner to the public as proprietor of a toll-bridge is sus- 
pended, and he is not liable to a passenger who attempts to cross 
the bridge on foot, on planks temporarily laid down several feet 
apart for the use of tke worhmen, and who is injured by falling 
between the planks thus placed, or through an opening caused by 
the removal of the timbers. J bid. 


SALES, : 


. To constitute an election by the seller between a principal and 
agent, so that the giving credit to the agent will prevent the seller 
from afterward demanding payment of the principal, it should ap- 
pear that the credit was given exclusively to the agent. Fontaine 
vs. Eagle aud Phen. Man. Co....+.+- O00 sesceeee cocccscce teeeerees cocccees ose 


. No person but those interested in an estate as heirs or creditors, 
have aright to complain of any informality in a sale of the land 
of the estate so as to set aside the sale. Ardis, trustee, vs. Smith 
66 BB erie senecorgs-cseces 00000c00d, cnnce esses 9 ddeede coveebeanpeoden Sebesbeocscesesene evo 102 
. The defendant, a SRE, wrote to T., who was-one of afirmof — 
commission merchants in Augusta, to cond him two hundred bush- 
els of corn, and he would arrange or settle for it. T. wasa debtor 
of.defendant’s and it was defendant’s interest to set off his debt 
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against the price of the corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchaSed from plaintiff one hun- 
dred bushels on the credit of defendant. The corn was sent to 
defendant by a carrier, accompanied by a bill for it, in the name 
of T.’s firm against defendant, and with a letter from T., stating 
that he would find some corn on the boat, that he would have sent 
the whole, but corn was falling, and ‘‘ we’’ are short of funds. 
He further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money, as well as to send his cot- 
ton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after corn 
was consumed, the plaintiff demanded payment from defendant, 
and informed him that the corn was bought on hiscredit. Neither 
T. nor his firm set up any claim to be paid and had no charge 
against defendant, and, as witnesses at the trial, declared they had 
no demand for it. The jury found for the plaintiff : 

Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept to a bona fide purchaser for value. This the defendant was ~ 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not be- 
ing a debt against the firm. Verdell vs. Ketchum 


4. It was not error in the judge, in such a case, to refuse to charge 
that if defendaat bought the corn bona fide from either T. or his 
firm, he was not-liable. J bid. 


. Where a merchant, whose business was to buy and sell to meet 
the wants of customers, sold guano to a farmer as a fertilizer, he — 
impliedly warranted that the article was merchantable and rea- 
sonably suited to the use designed. Gammell vs Gunby & Co..... 


. Where one ground of attack upon such sale was it secrecy, it was 
competent to prove by a witness who enterefl the vendor’s store 
on the day of the sale, the vendor and vendee both being present, 
that from the appearance of the goods and the parties, he thought 
some kind of sale was about to be consummated, and asked a 
clerk in reference to it, who smlied and replied that they were 
selling out, or had sold out, giving no very definite answer. Fish- 
el vs. Lockard & Ireland 


. An unusual degree of‘secrecy ina sale by an insolvent is a badge 
of fraud. Whether such secrecy existed is a question of fact for 
the jury. J bid? 

. If a person buy from an insolvent, knowing that the sale was 
made for the purpose of defrauding his creditors, the transaction 
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would be void. Aliter, in the absence of such knowledge. Ibid. 
See Judicial Sale. 


SAW-MILL LIEN. See Lien, 1. 


SCALING ORDINANCE. 


1. The relation between a bank and its depositors, so far as it con- 
cerns the liability of the former to the latter for deposits made in 
November, 1861, and February, 1862, is controlled by the ordi- 
nance of 1865. Ga. R. R. & B. Co. vs. Dabney, adm'r 

2. If the court distinctly so charges the jury, it is not a ground fora 
new trial, that the court further stated ‘‘that were it not for the 
ordinance, then the common law principles applicable to deposits 
would control, and the bank would have to pay the full amount 
deposited.’’ For this addition to the charge, whether correct or 
not, could-not, under the whole charge, have injured the defend- 
ant. J did. 

3. A notice given in 1862, by a bank to its depositors, to withdraw 
their deposits, though repeated in February, 1864, with the further 
notice, that on failing to withdraw, the deposits would be sealed 
up in packages and held at their risk, without proof of any further 
action on the part either of the bank or its customers, in relation 
to such deposits, does not in law discharge the bank from all lia- 
bility, under the ordinance of 1865, on account of the total failure 
of Confederate money. Such facts are proper for the considera- 
tion of the jury in adjusting the equities between the parties. J bid. 


SCHOOLS. 


. It is within the purposes and scope of a municipal corporation to 
apply the corporate funds, or to create a corporate debt, for the 
purchase of an interest in a building to be used as a public school 
or college, for the accommodation of the people of the town; nor. 
does the fact that superintendence of the school is left in the hands 
of trustees not elected by the corporation, render the appropriation 
of the corporate funds illegal, it appearing that the enterprise is 
not for any private gain, and it appearing that the trustees contract 
to keep up, in the building, a public school. Danielly e¢ al. vs. 
Cabanas 66 Gl... 1.0000 «000 cccsee so0cee cesses ons sone con sesisessoseseess secccece cee SEE 

. The election in a corporate town, expressing the assent of the 
people to a subscription by the authorities to a public enterprise, 
may take place before as well as after the legislative act authoriz- 
ing the subscription. Ibid. 

. The ordinaries have no legal authority to levy an extra-tax for 
educational purposes without the recommendation of the grand 
juries of their respective counties. Whether with sach recom- 
mendation? Quere. Solomon, ord’y, et al. vs. Tarver & Bro... 405 
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SCIRE FACIAS. 


1. A scire facias to revive a judgment may issue in vacation on the 
parol application of the plaintiff to the clerk of the court where 
the record is, and no order of court is necessary to authorize the 
clerk to issue the writ. Hill & Co. vs. Ned... .s.sscccecesecesssceeseeeee 


2. It is not a good ground to dismiss a scire facias to revive a judg- 
ment that the pluintiff has caused an execution upon the judgment 
to be levied, and that the levy is still undisposed of. Ibid. 

3. Where, to a scire facias against an administrator to revive a dor- 
mant judment against his intestate, the adminis'rator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effect upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 
tif from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a euit on the administration bond, and 
this on the ground that the defendant acted under a mistake, be- 
ing misled aon the eeeiiiti sith Glendenning, adm'r, vs. Ans- 
ley & Co... aodunnens Srlidhistieaiincilnatbittinhanmenpiinien.std 


SENTENCE—COMMUTATION OF. 
See Criminal Law, 1, 8. 


SERVICE. 


1. When a sheriff, having a writ against A, left by mistake the copy 
at the house of A’s brother, but on the same evening, meeting A, 
he informed him of the fact; saying that if A would accept such 
service, well, but if not, he would go and get the copy and serve it 
regularly, and A replied, that was sufficient, that he would get the 
copy himself, and that it was not worth while for the sheriff to go 
after it, whereupon the sheriff returned the writ, with an entry, 
** served the within by personal service.”’ 

’ Held, that A was estopped from denying the service. Johnson et al., 
exr’s, for use, vs." Johnson. ......+ padaitsses scsubei Walbibeds Gish ; 

2. Under the facts, if true, he had notice, or was put upon notice, 
that the entry would be made, and it is too late for him to contro- 
vert the sheriff's return after six months from ‘its making. J bid. 


3. Where a claimant showed by an exemplification of the record of the 
suitin which the judgment was obtained upon which the execution 
was based, that the defendant therein had not been served, it was 
not error in the court to. refuse a continuance, upon the application 
of the plaintiff in execution, to allow him to show to the contrary. 

The only tribunal in which such evidence could benefit him would 
be the eourt rendering the judgment, where the record could alone 
be perfected. Aycock v8. Turner .srs0+s ssseeceee sasssssen seeevere dodebscese 591 
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4. There was no abuse of the discretion of the Judge in granting the 
new trial in this case. It should require a strong case, especially 
after twelve years have elapsed, to overcome the evidence of ser- 
vice derived from the official return of such service made at the 
time by a sworn officer. Dozier vs. Lamb......+. eceseee sosece S06 seco coces 


SET-OFF. 

. The defendant, a planter, wrote to T., who was one of a firm of 
commission merchants in Augusta, to send him two hundred bush- 
els of corn, and he would arrange or settle for it. T. was a debtor 
of defendant’s and it was defendant’s interest to set-off his debt 
against the price of the corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchased from plaintiff one hundred 
bushels on the credit of defendant. The corn was sent to defend- 
ant by a carrier, accompanied by a bill for it, in the name of T.’s 
firm against defendant, and with a letter from T. stating that he 
would find some corn on the boat, that he would have sent the 
whole, but corn was falling, and ‘‘we’’ are short of funds. He 
further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money as well as to send his cot- 
ton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after the 
corn was consumed, the’plaintiff demanded payment from defend- 
ant, and informed him that the corn was bought on his credit. 
Neither T. nor his firm set up any claim to be paid, and had no 
charge against defendant, and, as witnesses at the trial, declared 
they had no demand for it. The jury found for the plaintiff: 

Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept to a bona fide purchaser for value. This the defendant was 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not 
being a debt against the firm. Verdell vs. Ketchum 

2.. When a defendant had pleaded the general issue, as well as a set- 
off, a general verdict of the jury ‘‘ for the defendant’’ is not im- 
proper. Doster vs. Brown; Doster vs. Warner......+. yineee secspote . 


SETTLEMENT. See Accord and Satisfaction. 


SHERIFF. 

1. Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in ji. fa. by the security : 
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Held, that the sheriff was not liable to be attached for contempt for 
failing to proceed with said execution, in the absence of further in- 
structions from such security.» Pugsley, sheriff, vs. Drew.......... . 8389 
2. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage fi. fa., it is the duty of the sheriff to put the purchaser in 
possession. And to do so he may turn out the claimant and his 
lessees or tenants, and this even thongh said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. J?ival 
CB GRR schists daciens sdnsce acccke senses cdscds sesossecy wccnecece cesses cecccetes OOD 


SMALL POX. See County Matters, 7. 
STAMPS. See Evidence, 4, 3, 8. 
STATUTE OF LIMITATIONS. See Limitations—Statute of. 


STOCKHOLDERS. See Corporations, 1-5. 
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TAX. 


1. Under sections 496 and 497 of the Code, it is competent for the 
ordinary of a county, even without the recommendation of the 
grand jury, to levy a county tax to erect, or keep in repair the 
county buildings, and to furnish safes, furniture, etc. And this 
power includes the power to levy a tax to pay any debt that may 
have been contracted for such purposes of erection, repair, etc. 
This power is in the discretion of the ordinary, subject to the sup- 
ervi-ion of the judge of the superior court by mandamus or in- 
junction, as prescribed by section 503 of the Code. Waller vs. 
Perkins et Ad ...00+ vesceves Kadskididemntsthntimieeninnas cadectaninninane o dededeeeds . 233 

2. Besides this tax for the erection and repair of county buildings, 
the ordinary may, under section 509 of the Code, if the grand jury 
fail or refuse to act, levy atax (not to exceed fifty per cent. on the 
state tax,) sufficient to pay the necessary county expenses, and 
any debts that may be in judgment against the county, or which 
the county may have been ordered to pay under a mandamus, and 
within this limit of fifty per cent. on the state tax, a creditor who 
has a judgment, or in whose favor there is a mandamus, may com- 
pel the laying of the tax. Ibid. 

3. The tax of twelve and one-half per cent. allowed by the act of 
1818, for the support of the indigent poor is independent of the 
county tax proper, and is not included within the fifty per cent. limit 
of section 509 of the Code, or the one hundred per cent. limit of 
section 515 0f the Code. And this is also true of the tax for poor 
school purposes as provided by sections 1201 and 1202 of the Code, 
which said sections are still of force, so far as to authorizea tax to 
pay debts for poor school purposes contracted before the passage 

of the general education law. bid. 








INDEX. 





4. When debts against a county (other than debts for public build- 
ings and their repairs,) accumulate so that the fifty per cent. al- 
lowed by sections 509 and 511 will not be sufficient to pay them, 
the grand jury may recommend a tax for county purposes as high 
as one hundred per cent. upon the state tax, and if this amount, 
or the amount allowed by local law, will not pay the necessary cur- 
rent expenses and the accumulated debt, the creditors havea right 
to require that at least twenty-five per cent. of the debt shall be 
paid therefrom. J bid. 

5. It is within the power ot the legislature to provide for the organi- 
zation of county commissioners for the county, and in so doing it 
may provide that they may be chosen by the grand jury of the 
county. Ibid. 

6, If commissioners are provided for by law, and they enter upon the 
duties of their office, they are officers de facto, and though there 
be irregularity in the time or manner of their election, their acts 
are not, for that reason, illegaland void. J bid. 


Pl 


The act of congress making the land upon which whisky is distilled 
liable for the taxes due the government for the Gistilla'ion, does 
not apply to a case where the distillation is by one upon the land 
of another without his knowledge or consent. Gudger vs. Bates 


8. The third section of the act of 1866, authorizing the ordinaries to 
levy an extra tax sufficient to pay all just and equitable debts con- 
tracted for the prevention of the spread of small-pox, is a law of 
force in this state, although the same is not incorporated in the 
Code. Solomon, ordi'y, et al. vs. Tarver & Bro: jesccee seseeeseees Sade 

9. The ordinaries have no legal authority to levy an extra tax for ed- 
cational purposes without the recommendation of the grand juries 
of their respective counties. Whether with such recommendation? 
Quere. Ibid. 


TENDER. 


. When A, in January, 1864, borrowed Confederate money, to be 
returned in a short time, and after the passage by the Confederate 
congress of the law for bonding the currency, to-wit: in February 
or March, tendered the money, and on the lender’s refusing to re- 
ceive it, announced to him that ‘‘he must get it by law:”’ 

Held, that the borrower cannot, after this, set up that he subsequent- 

ly bonded the money, and it was lost to him by this refusal to re- 

ceive it. He is still liable forits value. Steed vs. Loveless et al.... 


— 


TORTS. See Railroads, 2-14. 


TRUSTS. 
1. Where A, as administrator of B, sold the land of the estate to C, 
taking his notes for the purchase money, and giving bond for 


405 


323 
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titles when the notes should be paid, and afterwards took from C 
certain negroes, and other effects, the property of C’s wife under 
@ trust deed, in part payment of the notes, taking a bill of sale to 
himself for the negroes and accounting to the estate for the amount 
credited on the notes: 

Held, that upon obtaining a jadgment upon the unpaid notes against 
C, it was the right of A, as administrator, to file his deed to the 
land, under the statute, in pursuance of his bond for titles to C, 
and sell the land for the unpaid purchase money, and that there is 
no equity in the trustee of the wife of C to follow the trust prop- 
erty misappropriated by C, even with the knowledge of the admin- 
istrator of A, into the land or into the estate of A, to the injury 
of said estate. Ardis, trust., vs. Smith, Adm ‘tn... .00.ceee.eeeeeeees one 


2. When a deed recited that the grantor had years before made his 
will, giving certain property to his daughter’s husband, for the 
sole use of said daughter and her children, the property to be un- 
der the control of the husband, to be managed by him for the 
maintenance of his wife and family, without liabili:y on his part 
to account, that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, that the donor now desired, in writing 
to carry out the original intent, and that the deed then, in terms, 
simply conveyed the property to the husband, as trustee, for the 
sole use of the wife and her husband : 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to control the property for the maintenance of his wife 
and children, free from a liability to account. Shorter et al vs. 
Methwvin, for Usé.....00ceserres sorsseese ceveres b Ghiniedetakeaanianstiets -popien oes 


. A conveyance by an insolvent husband to his wife in payment of 
a debt claimed by him to be due to her from him for his use of 
her separate estate, will be closely scanned, and unless clearly 
bona fide, will be declared void as against existing creditors. J bid. 


. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof for 
their support and maintenance, without liability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himself, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt : 

Held, that as, under a proper construction of the trust deed, he was 

to manage the estate for the maintenance of his family without lia- 

bility to account, no debt existed from him as trustee, unless there 
was proof that he had fuiled to give them reasonable maintenance. 

Ibid. 


5. Where a will made in Tennessee, and executed according to the 
laws of Georgia, devised lands situated in this state to A B, in 
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225 





INDEX. 


trust for the testator’s children, the trustee takes a title to the land 
under our law, clothed with the trust for the beneficiaries, and the 
laws of Tennessee, prescribing on what terms the trustee shall 
enter upon the execution of the trust, have no application. Kerr, 
by next friend, et al. vs. White, ear, et Al .......e0 serve se serves 


. Where property is conveyed in trust, and the grantor, who is the 
trustee, covenants to stand seized and hold the title to the proper- 
ty for the use and benefit of the cestui que trust, and any children 
she may have, free from the control or contracts of any future 
husband, said cestui que trust takes equally with the children that 
may be born to her. Pierce vs. Brooks, trnstee,....sseeeeeee sevessses 


. The power vested in a trustee to sell the trust property and rein-" 
vest or otherwise dispose of the proceeds in any way for the use 
and benefit of the cestui que trust, does not include the authority 
to settle various actions of ejectment pending against said trustee. 
by agreeing to allow verdicts to be taken for the plaintiffs in some 
of the cases, and for the defendants in the others. Lemon vs. Jen- 
WENGB oo ccee severe seorce reese o seaseeeeesenee soesesssees ones 20 sovece ccccse cossesccccees 4528 

. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to se- 
cure them, executed a deed of trust to certain trustees, with au- 
thority to the trustees, on a breach of the condition, to take pos- 
session and sell at public auction, as provided by law, the trustees 
may, when the conditions are broken as provided in the deed, take 
possession and sell without foreclosure before the courts, and if 
they proceed to sell by advertisement and sale, as is provided by 
law, in the case of mortgsge executions, the sale will divest the 
title of the company. Bruns. & A.R. R. et al. vs. Hughes... ....« 557 


USURY. See Interest and Usury. 


VENDOR AND PURCHASER. 

. Whilst a prior purchaser of property on which there is a legal lien, 
may have an equity against subsequent purchasers of other por- 
tions of property on which the sanie lien attaches, to call upon 
them to discharge the lien in the inverse order of their purchase, 
and to the extent of the property they have purchased, if neces- 
sary, yet where the whole of the property has been in fact sold at 
the same time, at public auction, and some of the purchasers fail- 
ing to comply with the terms of sale, others subsequenily take the 
portions bought by such purchasers so failing, the reason on which 
a prior equity in favor of the first purchaser is founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount respectively purchased by them. - 
Fleishel cf al. ve. House et Gl. ...002 200 2000000 00 00: 000 v00000 208 000-00000 coseee 


2. Where the vendee of property is to pay his vendor ten per cent. 
on the purchase money until it is settled in full, under the name 
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of rent, such contract is usurious upon its face. Schofield vs. Mc- 
FI CUE Pick set siti vhan ci ccesciediivis con ctinisen san enn des sencticecccvets ove ves® "OD 


8. A obligates himself to convey to B certain property for $7,000 00, 
ten per cent. on the purchase money to be paid in semi-annual in- 
stallments, as rent, until settled in full. During the war B trans- 
fers said obligation to C for a valuable consideration. A sues B, 
and recovers judgments for the amount due on the same, with in- 
terest on the entire sum at ten per cent., and on each semi-annual 
installment, from the time it became due, at seven per cent., and 
levies on the property, having first filedadeed. C files his bil de- 
nying that there is as much due as the executions call for, pays 
what he considers the correct amount, and prays an injunction. 
The court charges the jury that the contract between A and B was 
not usurious : 

Held, that such charge was error, for it excluded from the consid- 
eration of the jury the question whether the value of the property 
transferred by B to C was sufficient, in good money, at the time of 
the transfer, to cover the amount then due for it to A, including 
usury. If it was, then, C has no equity which would entitle him 
to be relieved against the usury. Aliter, if the property was valued 
upon a Confederate basis, and was insufficient for the purpose in- 

dicated. bid. 


. The purchaser of land gave his note to the vendor for the pur- 
_ chase money and went into posegssion. A bond for titles was given, 
which, in addition to the other stipulations, contained the follow- 
ing: ‘*But should the said Bacon (the vendee) fail or refuse to pay ‘ 
said notes, or either of them, punctually when due, then, in that 
. event, the above obligation is hereby declared to be null and void, 
and the possession which said Bacon acquires under this instru- 
ment is hereby restored to said Smith (the vendor) or his heirs 
forthwith, and said Bacon held liable for all rents and damages 
which may be considered just and right :"’ 


Held, that in an action brought by the vendor on the note first due, 
the vendee could not defend by setting up that he had the right 
to surrender the possession of the lund at the maturity of the note 
and claim the rescision of the contract by the payment of the rent 
and damages, and that he had offeredso to do. Baconvs. Smith. 505 


5. Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count alleg- 

ing that the defendant was indebted to him for money paid to said 
defendant under a parol contract for the purchase of certain prop- 
erty, from the possession of which he had been ejected under par- © 
amount title; that the contract was consequently rescinded, and 
therefore he was entitled to recover the amount paid as aforesaid. 
PEG bs BOG s oin00 640s ve cnns teewiesagconceectbnes cxveensctsebcosees eee noes GEO 
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6. To have entitled the plaintiff to recover money paid to the defen- 
dant under a parol contract of purchase, on the ground that he had 
the right to treat the contract as rescinded, it was incumbent upon 
him to have shown at the trial either that he had been actually - 
ejected from the possession of the property by a title paramount to - 
that of the defendant, or such paramount title as in judgment of 
law would have amounted to an eviction. J bid. 


VENUE. 

1. Under the act of March 16th, 1870, a laborer could sue out a 
process to enforce his lien for labor performed either in the county 
of his employer’s residence, or where his property might be, but 
the process should be made returnable to the proper court of the 
county of defendant’s residence, if he reside in the state. Tharpe 
C0, DOD sissies ince seeded settbewedieniocte © 00 cocece cosces cone eveceseee cnsces cocseee * 


2. The issue made in such proceedings by the counter-affidavit of the 
defendant, should be returned to and tried in the same court. 
I bid. 


8. The execution in this case having been sued out inthe county of 
Bibb, and made on its face returnable to the superior court of that 
county, and the defendant being a resident of the county of Mor- 
gan, the judgment of the court below setting aside the same, is | 
affirmed. J bid. 


4. If one accept a draft, havirg no funds of the drawer, and the payee 
indorse the draft before acceptance, with the distinct understand- 
ing with the acceptor that the acceptance is on the faith of the in- 
dorsement, and the acceptor have the bill to pay, he may recover’ 
of the drawer and indorser, as principal and security, for money 
paid out and expended, and under our law they are joint promis- 
sors, and may be sued in the couuty of the drawer, though the in- | 
dorser lives in a different county. Ross & Co. vs. Saulsbury, Res- 


ee O88 pee OOF wee cee OOO eee ese 


5. It is not in violation of that clause of the constitution which re- . 
quires civil suits to be tried in the county of the residence of the 
defendant, for the general assembly to prescribe by law that 
suits against railroad companies may be brought and tried in the 
county where the injury has been done, or where a contract has 
been made or is to be performed. Ga. R. R. & B’g Co. vs. Oaks. 


6. An action by a widow against a railroad company for the homicide 
of her husband by the running of its trains may, under section 3406 
of the Code, be tried in the county where the killing was done, al- 
though such county is not that in which, by the charter, the prin- 
cipal place of business of the company is located. J bid. 


VoL. Li. 49. 
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VERDICT. 


1. Where a mction was made to set aside a verdict on the ground 
that it was taken in the absence of the defendant and his counsel, 
and under circumstances amounting to surprise, the motion was 
properly overruled, it appearing that the defendant had no sub- 
stantial meritorious defense to the merits of the action. Jones et 
AL. v8. Bullard . ....cceeesseeee coves 0 00000 secces *osneeee piaonadlinnesegena do <cotesap 145 

2. When a defendant had pleaded the general issue as well as a set- 

off, a general verdict of the jury ‘‘ for the defendant,’’ is not im- 

proper. Doster vs. Brown; Doster vs. Warner. sve sevreeeee veeeeeees 548 




















WAIVER. 


1. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. Ross & Son vs. Jones..... 22 


2. In such a case, if there has been an acknowledgment of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to 
supply such omission by an amendment nunc pro tunc. Ibid. 

8. No objections having been made in the court below, either by de- 
murrer or in the motion for a new trial, to the jurisdiction of the 
court over the prayer of the defendant, for the reform and foreclo- 
sure of the mortgage, it is too late to make that question in this 
court, even if it were a good objection had it been made in the 
court below, which we do not decide. Morrison vs. Solomon...... 205 


4. Any recognition by Mrs. Gordon of certain notes as hers, afier 
the date of the agreement, or any consent by her that they should 
be altered in form or compromised by Simmons, cannot be taken 
as a waiver of the agreement, unless such was her intent. Sim- 
mons vs. Martin, adi’ £..+.++..0000 en sovceoce Smnpeng mepstaiy endevsoge ne . 570 
5, Where a member of a mutual insurance company fails to meet 
the assessments made upon him, but subsequently transmits to the 
secretary thereof an amount of money in payment of all dues then 
demanded of him, which sum the company retained until after his 
death without notifying him whether it was satisfactory or not, 
such action was a waiver of the default, and restored him to mem- 
bership. Georgia Mas. Mut. Life Ins. Co. vs. Gibson et al......... 640 
6. A party to an arbitration who appears before the arbitrators and 
takes part in the proceedings without objection, cannot object to 
the award being made the judgment of the court, under section 
4249 of the Code, on the ground that he did not get ten days’ legal 
notice of the time and place of meeting. Harper, ord'y, vs. Com. 
Of Roads and Rev. of Pikee. 1.000000 00000 secessssesevees cooece veseee seseccese 650 
7. Whilst it is apparent from the record that there was much in- 
formality in the proceedings of the arbitrators in this case, yet, as 
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the jury have found, under the evidence, upon the specifications 
in the objections, that the objector was present at the sittings and 
took part in them withoug objection, and had a fair opportunity to 
be fully heard, we do not feel authorized to disturb the finding, 
If injustice has been done in the award, it has been in consequence 
of the complainant’s own neglect. Ibid. 


WAREHOUSEMEN. See Factors, 3. 
WARRANTY. See Sales, 5. 


WILLS, 


. When a bill in equity was filed, charging that R. died, leaving a 
will duly executed, and bequeathing his whole estate to his wife 
for life, with remainder to the complainants; that after his death 
the wife had suppressed and destroyed the will, and taken and 
used the property as her own; that she was now dead, but before 
her death had confessed the spoliation of the will; that, at her 
death, she had left a will appointing the defendant her executor, 
who now has possession of the property. And further charged 
that the witnesses to the original will of R. were all dead, and that 
the complainant could not set out a copy of the will, and prayed 
that the executor of the wife might be decreed to hold the proper- 
ty in trust for the complainants: 

Held, that there was equity in the bill; that it did not seek the pro- 
bate of the will, but to attach a trust to and secure the property, 
and that sufficient reasons were given why they had had not proven 
the will before the ordinary. Harris, ex’r, vs. Tisereau et al...,.. 158 

. A court of equity in this state has jurisdiction over all cases of 
fraud, except fraud in the execution of a will, and this jurisdiction 
includes fraud in the destruction of a will, notwithstanding the ex- 
clusive jurisdiction of the ordinary in general, over probate and 
intestate matters. J bid. 

. As the bill in this case charges that the will was duly executed, 
the demurrer is to be considered as admitting such due execution, 
and the question as to the amount and nature of the proof neces- 
sary to make out the case, (the will being lost and the witnesses 
thereto dead,) does not at present arise for consideration. Ibid. 


. Where an executor had proven a will in common form, upon the 
oath of one of the witnesses, and one of the heirs-at-law called 
upon him, by motion in writing, duly served, to appear before the 
ordinary, and show cause why said probate should not be set aside, 
on the ground that the testatrix, at the making of the pretended 
will, was not of sound mind, and was under undue influence, etc.; 
aud the executor appeared and propounded the will, and the same 
was set up as the last will by the ordinary, and there was an ap- 
peal to the superior court, and the cause came on for trial : 
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ffeld, that the proceeding was substantially a proceeding to prove 
the will in solemn form as to all who were parties thereto, or had 
notice thereof; that the executor had the qening and conclusion 
of the case, and was bound to produce or account for the absence 
of all the witnesses to the will. Evans vs. Arnold et al.......... ostnes 


. In the probate of a will, the burden of proof is upon the pro- 
pounder to show all the facts necessary to make a good will, and 
this includes not only the fact of execution, but that the will is the 
free act of a man competent, under the law, to make a will. The 
heirs of a deceased person take his estate, by virtue of the statute 
of distributions, and their rights can only be divested by proof that 
the deceased died, leaving a will, by him freely executed according 
to the forms of law, whilst he was of sound mind. Jbid. 


. What shall be the extent of the proof of sanity and freedom, must 
depend upon the circumstances of each case; ordinarily, the opin- 
ion of the subscribing witnesses, from what they have seen and 
know, at the time of execution, that the testator was sane and free, 
will make a prima facie case; but if, from all the testimony, the 
jury is not satisfied that the testator was of sound and disposing 
mind, and that the will was his free act, probate should be refused. 
Ibid. 


7. On the propounding of a will, where the question is insanity, 
monomania, or undue influence, the unreasonableness of the dis- 
position of the will is always a question to be considered by the 
jury: and where atestatrix, who was in extreme old age, had sev- 
eral children, one of whom was an idiot daughter, and she left the 
whole of an estate of $20,000 00 to certain trustees, who were of 
no kin to her, for the maintenance of the idiot girl for life, and at 
her death, to the trustees in fee, to the entire exclusion of her 
other children, some of whom were poor, and on a caveat to the 
will, one of the grounds taken was that the testatrix was a mono- 
maniac as to her excluded children, which ground was sustained 
by the evidence of various witnesses : 

Held, that it was error in the court to charge the jury that if they 
should find the testratrix to be a monomaniac as to such excluded 
children, and should also find that her anxiety to provide for her 
idiot child was natural and just, it did not concern them as to 
whether the mode she took so to do was wise and proper; such 
a charge was calculated to withdraw from the consideration of the 
jury the-fact patent upon the face of the will, that the fee in the 
whole estate was given to strangers, which fact, if the testatrix was 
@ monomaniac as to her excluded children, was a proper matter 
to be considered in determining whether the will was the result of 
her monomania. J bid. 


. An executor to a will made and probated in Tennessee may assent 
to a devise of real estate situated in this state, without probate of 
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the will here. Whether, if there were creditors here, this would 
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be goodagainst them? Quere. Kerr et al. vs. White, ex’r, et al. 362 


9. Where a will made in Ténnessee, and executed according to the 

“laws of Georgia, devised lands situated in this state to A B, in 
trust for the testators’ children, the trustee takes a title to the 
land under our law, clothed with the trust for the beneficiaries, 
and the laws of Tennessee, prescribing on what terms the trustee 
shall enter upon the execution of the trust, have no application. 
I bid. 


10. When A. died, leaving a will, in which he devised to his widow 
a certain parcel of land, and to his minor daughter a certain other 
parcel, and afterwards the widow had a homestead set apart to her 
and the minor daughter out of this same land: 

Held, that this was not an election not to take under the will, and 
her devise did not, on her intermarriage with a second husband, 
go to all the children of her first husband, as a determined home- 
stead. Akinet al, vs. Geiger et al.......0. see ncveee soe cones ove ose see 


11. A will execated ia Tennessee by a citizen of that state, which 
conveys real property, and which is attested by only two witness- 
es, although such attestation is sufficient by the laws of Tennessee, 
and it has been admitted to probate there, cannot be offered for 
probate in this state, or pleaded in bar to prevent the grant of ad- 
ministration on land belonging to the testator situate in Georgia. 
Keegy, le. ete Bve nce 00+ enacts can tse cedinaeopietaheies tension acd titgdinepaubbatens 


12. A will contained the following clause: ‘‘I direct all my just debts 
to be paid, and to enable this to be done, as well as for the pur- 
pose of managing and distributing my estate, my executors or the 
survivor, or the one that may qualify, are authorized to sell, ex- 
change or otherwise dispose of, any portion or all my estate.” 
Testator was a cotton factor, and according to the testimony of one 
witness, one of the executors obtained money for the use and 
benefit of the estate from the defendant, and deposited certain 
notes belonging to the estate of no greater value mee the amount 
advanced as collateral: 

Held, that the notes so pledged cannot be recovered by the other 
executor from the defendant who made the advance, if the jury 
credit the witness giving such testimony, and it was for the jury to 
decide where the eeepc ¢ was conflicting. Bailie, ex’r, vs. 
Kinchley et al... b eonlinbvdiClnpleioc cin obivinsin, dnbeidieaelt pe iennbap aad ena 

13. When the nie a a deed files a bill to reform or caneel it and 
dies pendente lite, his will is not competent evidence for his legal 
representative to support the allegations in the bill, or for any pur- 
pose which seeks to obtain the decree prayed for. Basa, ex’r, vs. 
Baa, GHG TCE Ghias iguiivviis eontncassciagsesseessss’vtnaneesh tinecesas nscctsacwe 


14. An instrument containing all the terms and provisions of a deed, 
is not rendered testamentary by a clause that the maker and his 
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wife ‘* are to have the use, benefit and control, of said land for and 
during our natural lives.” Ibid. 


WITNESS. 


1. The title to land in dispute between the widow, who claimed under 
the will of her father, and the guardian of her minor children, de- 
pended upon whether her husband had reduced the same to pos- 
session prior to his death, so as to cause his marital rights to at- 
tach: 

Heid, that the brother of the widow, who was a nominal party to the 
record, was a competent witness to testify to facts showing a divi- 
sion of the estate of his father under which he also claimed, and to 
acts of ownership exercised by the husband, the land of the wit- 
ness not being in controversy. Hooper vs. Howell, guard’n 

2. Where one of the parties to the contract or cause of action in 
issue or on trial, answered interrogatories before her death, and 
such deposition is introduced in evidence, the opposite party is a 
competent witness, Monroe, ex’r, vs. Napier et al...s-+...ssesssesenees 

2. When a witness was asked if he had not, at a stated time and 
place, and to a named person, made statements contradictory of 
what he had testified to, and he denied having done so, it was error 
in the court, in rebuttal of proof that he had done so, to admit 
evidence that, to another person and at a different time, he had 
made statements in accord with hts testimony. Ga. Rk. R. & B. 
Div OR, DUB, cccccccccsctscese've he pannpiiiabvenvieseal poeetespbsteniemenconasbesvess 


4. When a party to an action intends to be a witness for himself, and 
the court directs that his witnesses be separately examined, it is 
the proper rule, unless there be special reasons to the contrary, 
that such party should first be examined in the absence of his other 
witnesses, in order that he may thereby be present, as is his right, 
during the whole trial of his case. Tift vs. Joues..........+ 0 ieentone bi 


5. The charge that if a witness swears willfully and knowingly false, 
even to a collateral fact, his testimony ought to be rejected entire- 
ly, unless it be so corroborated by circumstances or other unim- 
peached evidence as to be irresistible, in view of the evidence act 
of 1866, was error. Fishel vs. Lockard & Irelond......+...- taehteie 


. Where the contract in issue or on trial, was made between a cor- 
poration and a natural person, and the latter died, the officer or 
agent entering into the same in behalf of the corporation is an in- 
competent witness; but the other members of the corporation are 
competent. Georgia Mas. Mut. Life Ins. Co. vs. Gibson et al.... 

. Though a party to a cause of action be an incompetent witness 
for himself when the other party thereto is dead, yet the adminis- 
trator of such deceased party may, in a suit between himself and 
the survivor, introduce the latter as a witness. McLaren vs. 


Bradford, adm'r eee eee ee Hee eeere ee eeeeeret as seen Fete ee reese Pe eeeeee teeeee “eee eeeee 648 








